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Ottawa, Ontario, 


Tuesday, May 16, 1950 
MORNING SESSION 
ARGUMENT BY MR. DARBY 


THE CHAIRMAN: I believe we are to hear from 
Prince Edward Island this morning. 

MR. DARBY: My lord, and members of the Royal 
Commission, on behalf of the Province of Prince Edward 
Island may I first of all express our appreciation for 
the courtesy that you have shown duringthis long and 
protracted inquiry into the transportation problems 
affecting this country. You have sat . month after 
month listening to representations made by the various 
provinces, to the testimony of experts, and perhaps in 
some cases not so expert witnesses to substantiate those 
represeatations, and to evidence adduced on behalf of 
the two major railway companies of Canada as well as that 
of other transportation agencies with a patience and fore- 
bearance that I think speaks well for the wisdom of the 
Federal Government in appointing you as the personnel 
of this important Commission, 

THE CHAIRMAN: Thank you. 

MR. DARBY: Sitting in my hotel room last night 
with very little to do and with the usual bible there, it 
occurred to me that we might liken the members of this 
Commission to Job in the patience they have shown through- 
out this inquiry. I can only hope that the eventual end 
will be as successful in your case as it was for that 
biblical character, 

THE CHAIRMAN: I am glad to see that at least 
one of Job's comforters is present this morning. 


MR. DARBY: I hope you do not refer to my colleague, 
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the other Prince Edward Island representative. The terms 
of your reference, my lord, were in many respects broad, 
and in others seeking solutions to particular problems. 
The Government of Prince Edward Island hasnot endeavoured 
to deal with all the various matters that were to come 
within the scope of your Commission's inquiry. As a 
matter of fact we had neither the means nor the opportunity 
to collect all the information or statistical data that 
would be necessary to make a complete submission on all 
aspects of the question, As a matter of fact, the repre- 
sentations of the other provinces before the Board of 
Transport Commissioners in relation to freight rate 
increases indicated that they were ready and intended to 
make those submissions to this Commission. Therefore 

we felt that if we had endeavoured to embark on this 
somewhat ambitious project it would only have tended to 
needless repetition, so we have confined our representations 
to you in so far as it relates to the Province of Prince 
Edward Island in particular, and as the third part of our 
printed brief indicates to a submission dealing with the 
problem of transportation as a whole. 

In our brief, which was filed with your Commis- 
sion, we substantially set out the position as far as 
Prince Edward Island is concerned, We endeavoured to 
outline to you the peculiar economic and geographic 
disadvantages under which we labour in relation to 
transportation, In thet submission we outlined for your 
consideration the picture of our industrial and 
agricultural economy, We indicated our lack of manu- 
factures, the ree on our industrial expansion, 
the availability of possible markets, and our geographic 
isolation. 


We also gave you a picture of our transportation 
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facilities, their defects and their weaknesses. In short 
our written brief, supported as it was by the statistical 
data that was placed in the brief and substantiated by the 
evidence of the witnesses who were called at Charlottetown 
and before your Commission here, set forth, as we saw it, 
our difficulties, and the suggestions that we wish this 
Commission to make in the way of a recommendation for 
specific relief in certain instances. 

Therefore I do not propose this mornirmto make 
a comprehensive review of our brief. I think perhaps in 
some respects the Province of Prince Edward Island took 
a slightly different tack from some of the other provinces, 
They outlined a resume of a brief in the beginning and then 
put their whole case before you here in Ottawa by the 
testimony of exprt witnesses that took days and days to 
hear. Our brief is contained in Volume 25 of the evidence. 
To a certain extent I shall refer to the brief as we go 
along. 

As I say, my lord, we do not propose to make 4 
comprehensive review of the whole brief this morning but 
what I had in mind was to emphasize certain matters that 
we felt were of the utmost importance, and then my 
associate counsel, Mr. Campbell, would deal with others 
as well as with the general recommendation as to the 
transportation problem of Canada as a whole. I think 
therefore that I could perhaps properly continue by 
dealing with the specific recommendations that we made in 
Part.tI of our brief. 

THE CHAIRMAN: ts that about government owner- 
ship? 

MR. DARBY: Beginning at page 77, my lord, and 
continuing from that point on. The first of those 


recommendations was the one for a second car ferry. 
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THE CHAIRMAN: Oh, yes. 

MR. DARBY: It is true that at the present time, 
as your lordship and the members of the Commission know, 
we are served by that very magnificent ship, the Abegweit, 
and that we have in reserve the old car ferry. 

THE CHAIRMAN: You have what? 

MR. DARBY: We have in reserve the old car ferry, 
Prince Edward Island. 

THE CHAIRMAN: Has there not been some change 
made there recently? 

MR. DARBY: Yes, my lord, I intend to come to 
that point as I develop our argument in that regard. Up 
to the present time -- I shall have to put it that way -- 
this other ship has been used as a substitute during 
periods of congestion. I think the evidence showed that 
about the only time of the year, except for special freight 
crossings, when it was put in use as a service to the 
travelling public of Prince Fdward Island was during that 
Old Home week celebration in Charlottetown when there 
were thousands of people came over there to see the 
horse races, Apart from that it was left tied up at 
the pier, 

I think we have indicated in our brief the 
tremendous growth of traffic over that Borden-Torment ine 
route, We have indicated that growth at page 14 of the 
brief. At the beginning of the service in 1917 -- there 
are no figures for 1917, and in fact not until 1921 when 
15,000 was the total of railway freight, passenger and 


baggage cars passing over the ferry. 


(Page 22777 follows ) 


; prt 
Piner diohalo- ead aytiousat preity ai as 


a 


‘eoarat 
e = -) 
aan 


noe 
6 


ay 

‘“Seitieto dienecuae Gan aleaal mAbs 

; ey 4 on : 

Ao *tgoo at Badsal’ I -PbadL Yar-[ se Spain. 
fO  - Bkaayee Seite nk REDE He: qbiovboi 


a voy 

nie dw? Saas SE Soa O2-Sved ‘Prdae I-a. Sd mi . 
a 

AGHTph S43 Lsadue” a sel Hoar mee edd ‘é a 

Pi sae’ & we - 7 

tgdasoueyGde Wdaabive Sas Malad I ~o Lee epeoo taal 


iqigeSaythgesqe HoT FasSRs. (Assy Sad to “Sabo eenS was mwede, 

iday ég-ae toes’ o-ae° Sen Ad Seg" owt) FnGitw: ¢ aad) toh 

Spade ghbtib® étw! Widale (oSe¥ehT osabtt te" Gioneissres YF 

(us 

‘waa rndnw ness ods Os ado at! aot adgolso‘aleew Smit -bE0 as, 

odaytete Mae seddg avo sees “eLgusy 10 eenadadad SIEe an 

TgottinHel si eter” Baw th’ Bake 5 a 69% 'aceqa Gesoer eben stad a 

a4 + ; > ce “abia'e 7 

add Herdid'auys -atopa$adbGnb eved 6w ama an te ane ey a 
jGaltesinas Minh Stod tetts “TSO oEtiods “YO H¥vomg, perenne 


Gay tothLebg eq ‘sellatwSag' sade HasaolSat sved-sW~ 
 oMadiy- 2 POL ar go BvetbS “geld! ‘a 


‘Andityl 2606! lithe ‘ten! soar at Bae: Peer ee 
Gia: qGasbeog- Saetser. sediek te’ meer was 6 


Pera? ay: ~avo.'€ os iri 


' (-dwSntor FieSreged) 


WC 


oem ~ 


- 22777 - Mr .Darby 


By 1925 - thet was the last year before the Duncan 
Commission = 21,000 had been transported ecross, At 
that time, es you know, that Commission had recommended 
that in view of the increasing traffic end freight cross- 
ing over between the Islend and the mainland, a second 
ferry should be provided. That W3S carried out. First 
of all we had the "S.S. Charlottetown" which wes later 
sunk; and then this new boat the "Abegweit" wich is in 
Operation now. In 1948 - that was the last year for which 
we had the figures when this brief was prepared - the 
total number transported was 52,620. We say thet the 
principle woudd therefore appear to be established that 
the provision of an edequate ferry service should be 
based from time to time on the current requirements of 
the trafic <i 2,000 freight cars in 1925 required a 
second car ferry, which was granted es a result of the 
recommendation of the Duncan Commission, then we say that 
at that time we hed the "Prince Edward Island" ana they 
Eeve us a second one, the second one being the "Abegweit", 
Today we have the "Abegweit" and we have the old original 
cer ferry, the "Prince Edwerg Island" in reserve, almost, 

But if once we establish the principle - and I think 
it has been established - thet adequate ferry service must 
be consonant with the current requirements of the province, 
then I think we must re-examine the situation from time to 
time to see whether or not in a given period the service 
thet is provided is adequate to perform the functions for 
which it wes intended. The freight is only one feature 
in considering whether or not we sre now provided with 
an adequate ferry service. The passenger traffiic-.on the 
boet itself increased from 126,000 in 1942 to 185,000 in 
1948, We have 2 similar growth in the number of automobiles 


transported across: 4,296 in 1926 end 45,000 in 1948. 
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We have @ growth there of automobile treffic of over 1,000 
per cent since the day when it was recognized that we should 
have a second ferry. In addition to that we have a cor- 
responding growth in truck treffic from 535 in 1944 - the 
figures are 311 set out in the brief - to 4,240 in 1948, 
Now we have mincrease there of over 800 per cent. Upon 
whom is the liability to HYovide this service? We soy 
that that liability rests with the Government of Conaoda 

on which 
as one of the terms je entered union. The Order in Council 
Specifically states that. That is one thing, it seems to 
me, my lord, thet has been lost sight of to 9s certain extent 
throughout the yeors. The Order in Council specifically 
states: 

"That the Dominion Government sholl assume ond 
defray ell the charges for the following services viz:-" 

And it lists sa number of them. Then it gets down to this 
porticular one: 

"Efficient steem service for the conveyance of 
mails end pessengers to be established and meinteined 
between the Island snd the mainland of the Dominion, 
winter and summer, thus plocing the Island in continuous 
communication with the tntercolonial Railway and the 
railway system of the Dominion." 

THE CHAIRMAN: I believe that Order in Council wes 

set out in your brief? 

MR. DARBY: It is set out in the brief. 

THE CHAIRMAN: What page is that? 

MR. DARBY: At page 14, my lords; at the end of 

poge 14, 

THE CHAIRMAN: Yes. 

MR. DARBY: We think thet that obligation is a 

continuing one. I do not think it can be said that that was 


only intended for the establishment of oa service. It is 
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én entirely different motter t> Sey thot the Dominion shell 
assume end develop all the charges for certain services, 
The Order in Council seys: 

"Efficient steam service for the conveyance of 
meils and pessengers to be established end maintained 
between the Island and the moinlend of the Dominion, 
winter end summer, thus plecing the Islend in continuous 
communication ......." 

with the mainland. Thet does not mean simply that you es- 
teblish 9 service. It must mean thst you esteblish it. and 
maintain it. You must meke it continuous. You must moke 
it adequate and at the cost of the Dominion of Consda. 

THE CHAIRMAN: Do you attech eny significance to 
the fact that the service described in thot Order in Council 
is the conveyance of mails end passengers? 

MR. DARBY: I think thst we have got to read that 
in the light of the conditions as they obtain at the time. 
I think it wes to provide the link between Prince Edward 
Islend and the mainland, to place it in continuous com- 
municetion with the meinlend of the Dominion, to provide 
the service, 

THE CHAIRMAN: You see, the engagement is 'thet the 
Dominion shell sssume and defray e211 the charges" for thet 
Service. That is what the Order in Council seys. 

MR. DARBY: Yes, it isfor that services if) vou 
provide e service thot is adequate 

THE CHAIRMAN: Whoet happens todey, Mr. D:rby? 

To what extent is thet Order in Council followed literally 
todsy? The Order seys: 

"that the Dominion Government shall ossume end 

defray .6li. the cherges for the following services... 


the conveyance of mails end passengers to be established 
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and So on, and the Island placed in continuous communication 
with the intercolonial roilway. What is going on today to 
Show the carrying out of that provision? 

MR. DARBY: We have the ferry there that goes 
from one side to the other end the passengers in some in- 
Stances go in e Pullmen through, wheré others get off the 
Passengers! cers at the side of the boat, climb on the ferry 
and go across. Automobiles drive on end they pey for the 
privilege, Passengers pey for the privilege, As far as 
freight is concemed, the freight is being charged for 
8s it goes across the strait, according to the submissions 
mede by the railway; ond I think that is correct, 

COMMISSIONER ANGUS: Are you suggesting thot they 
ought not to pey? 

MR. DARBY: Who? 

COMMISSIONER ANGUS: The pessengers., 

MR. DARBY: ' Strictly speaking, if we 
interpret it correctly, I do not think they should. I think 
they ore just as much entitled to go on thet ferry, to walk 
on that ferry ond walk off on the other sider Pree), 

COMMISSIONER ANGUS: Has it ever been suggested 
thet there should be no postage stamps on letters? 

MR. DARBY: Of course, there would be very little 
mail, my lord, that would just simply go from one pier to 
the other. It is all part of the charge. I do not know 
whether they actually take into account that nine miles of 
ferry or not. I suppose it is 911 absorbed in the generol 
postage charge in going from a point like Summerside to 
Montreal or from Charlottetown to Montreel. 

THE CHAIRMAN: I mey say thot your brief doés not 
give us the whole of the Order in Council, There sre lapses 


in it which might cleer up the whole situetion, 
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MR. DARBY: Well, there is reference -- 

THE CHAIRMAN: You seem to heave put in there just 
the part that is Strictly pertinent to this motter. 

MR. DARBY: That is right. There are other parts 
here: the following services viz: the Selary of the 
Licutenant Governor, Postal Depertment, Protection of the 
Fisheries, Provision of the Militia, Lighthouses. That 
would not mean that you would Simply establish 9 lighthouse 


end then leave it to its own devices, 


(Page 22783 follows) 
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That includes not only the provision of that 
lighthouse but the building of it, the maintenance, the 
upkeep. and the pay for the operation of it. I Say that if it 
applies in one instance it must apply in all others. As 
to the maintenance of telegraphic communication, I think 
that was dealt with at some length during the course of 
the evidence. I believe that in the case of telephonic 
communication, it all passing through that cable that 
extends from one side to the other, no charge is made. 
With regard to the telegraphic part of it, I think the 
picture was that it was so absorbed in the particular 
charges that obtained from one point to another that you 
could not possible reflect any charge or lack of charge 
on the particular nine miles across over the strait. 

THE CHAIRMAN: Well, there is no doubt that the 
Dominion Government did undertake to provide you with an 
efficient year-round ferry service, but of course that did 
not mean that those who used the ferry would not have to 
pay forveit af necessary. They provide you with the 
service. 

MR DARBY: Maintain it. 

THE CHAIRMAN: I beg your pardon 

MR DARBY: Maintenance, operation. 

THE CHAIRMAN: What is the position today? Sup- 
posing you were at the ferry embarkation point on the 
Island and wished to come over to the Mainland, and got on 
the ferry to do SO, would you pay a toll there? 

MR DARBY: Oh, yes, we buy a ticket; I think it is 
Sixty-five cents or Seventy-five cents return. 

THE CHAIRMAN: Have you ever claimed that you 
Should be allowed to cross free? 

MR DARBY: I do not think there has ever been any 


test case made of the thing. 
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THE CHAIRMAN: I beg your pardon? 

MR DARBY: After all, I think, as a matter of 
convenience, we have no particular objection to paying a 
reasonable toll. 

THE CHAIRMAN: Ana you are not objecting now? 

MR DARBY: Oh, no, we are not objecting to a 
reasonable passenger toll, as far as that is concerned. 

The only point in connection with the matter of tolls was 
in connection with the truck traffic, as p©ssengers 
crossing over on the ferry, and the exorbitant rates that 
were charged up to the time when this Commission sat. 

That is one thing we can thank this Commission for, 76 
the mere fact that it is in existence, because after you 
Sat and after our representations were made here we find 
that the old toll that cost them about thirty dollars to 
take a truck and a little bit of freight across on the 
ferry is now back to three dollars one way and four dollars 
return whether the truck is loaded or not, which is 
exactly what we Say it should be, because, after all, this 
ferry, if it is a link between Prince Edward Island and 
the Mainland, then the transportation that goes across 
Should be at 4 reasonable charge and no more for the Space 
that is occupied. 

THE CHAIRMAN: Have all your other grievances 
been cured by the appearance of this Commission? 

MR DARBY: Well, now, my lord and members of this 
Commission, it is just Surprising how many of them have. 
The only thing we are scared of 1s, unless as a result of 
your Commission's existence we have a recommendation that 
they may be made permanent policy, they may go back to the 
Same old position they were in before. I must Say that the 
attitude that has been developed toward Prince Edward Island 


Seems to have taken an amazing change for the better. [In 
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Some ways I would like to see this Commission sit forever, 
without wishing them that much hard luck, but certainly as 
far as Prince Edward Island is concerned, you have sat now 
for a year, and in that year we have had more progress 
toward assisting our transportation difficulties in Prince 
Edward Island than we had from 1873 to 1949, 

However, our difficulties have not all been done 
away with. We have this: we still have the delays in the 
crossings, the delay in handling this passenger and tourist 
traffic that comes to Prince Edward Island. 

THE CHAIRMAN: That still remains, does it? 

MR DARBY: That still remains, except in so far 
as what I will mention. A little later, about three weeks 
ago, another of our ills was temporarily cured. We were 
given the second ferry to Operate from June 15th to 
September 15th, so that during that period we hope that 
there will be no more delays in the handling of passenger 
and tourist traffic, but those delays did exist until we 
got this shuttle service, but that shu&tle service was only 
granted from June 15th to September 15th of 1950, with a 
hinted suggestion that if it did not pay that might be the 
end . 

Now, we say since the provision of this servies, 
if it is a matter of the cost to the Dominion, then whether 
you take it as part and parcel of this provision of the 
Order in Council admitting Prince Edward Island into the 
Union or whether you take it as part and parcel of the 
Intercolonial Railway as it exists to serve Prince Edward 
Island, it should still be maintained regardless of whether 
it 1s a paying proposition or not, because the whole basis 
of the establishment of the Intercolonial Railway System in 
the Maritimes was not as a commercial proposition but to 


serve the national interest. So far as this ferry service 
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1s concerned, whether it is for passengers or freight or 
as a small segment of the old Intercolonial Railway, the 
matter of cost should not be a paramount consideration. 

I think we have set out in dealing with the 
railways the pronouncements that were made prior to Con- 
federation to bring Prince Edward Island and Nova Scotia 
and the other provinces into the Union. I think we set 
out you might say the imprimatur that was made on the whole 

Duncan 
thing by the Commission, where they said: (p.9) 

"To the extent that commercial considerations 
were subordinate to national, imperial and strategic 
considerations, the cost Would be borne by the 
Dominion and not by the traffic that might pass over 
the line." 

THE CHAIRMAN: Who Says that? That is the Duncan 

Commission? 

MR DARBY: That is the Duncan Commission. 

THE CHAIRMAN: How do they say it? 

MR DARBY: That is quoted there: 

"To the extent that commercial considerations 
were subordinate to national, imperial and strategic 
considerations, the cost would be borne by the 
Dominion and not by the traffie that might pass over 

the line." 

THE CHAIRMAN: That is the Intercolonial Railway 
you are talking about? 

MR DARBY: Yes, as I say, and Prince Edward Island 
was our portion of that, and it was all on the same basis. 

In the Duff Report at page 76; 

"The promise of railway construction formed an 
integral part not only of the arrangement of 1867 
but also of the terms on which Prince Edward Island... 


later entered the Union." 
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And then it goes on on page 77: 
"So if today the Intercolonial, forming with the 
National Transcontinental Railway the Easterm Lines 
of the Canadian National System, seems to present 
many of the aspects of commercial failure, it should 
be remembered that its economic defects are to a 
great extent inseparable from the Origin that had 
its roots and remains rooted in the broader consider- 


ations of public policy." 


(Page 22789 follows) 
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Now, therefore, our service should be Such as 
to avoid those delays and should be provided adequately 
to avoid them. Now, we say at the present time, since 
this new service, that has been avoided to a certain 
extent, but up to June 15th, there was the Same attitude 
with regard to the traffie that might pass over that road, 
the delays that we had, passengers and tourists coming 
there, which was referred to in our Beielo. .» thizik of 
the remarks of Mr. Walsh before the Railway Committee of 
the House of Commons, how he came down to Prince Edward 
Island and the delays that he encountered -- all pointing 
to the necessity for a second ferry. 

In relation to that matter of a second ferry, 
I might refer your lordship to Exhibit 87. That was that 
letter from the President of the Canadian National Rail- 
ways to Mr. Rogers under date of October 14 in which he 
says:- 

"AS you are well aware, automobile tourist 
traffic, especially in the summer months, is 
extremely heavy between the mainland and 
Prince Edward Island. During such period of 
heavy traffic it sometimes happens that the 
ship is unable to accomodate all the waiting 
vehicles." 

Now, that is an admission by the head of the 
railway itself, and I think you heard Mr. Campbell in 
his remarks as to delays he encountered, and that was, I 
think, set forth at page 4701 of Vol. 25, coming back 
and forth to Moncton. 

I might recall to your Commission's attention 
Exhibit 90. Now, that is the one that showed the hours 
of the evening ship movement, that is the present ship, 


before this additional service was provided last year, 
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and the accompanying train movements during the months 

of July, August and September last. I have not the 
Exhibit here, but I did look it over , and I might just 
refer to,.that Exhibit..«In September it was never on time, 
In the few days that she ran in June, she was on time 
once, In August she was on time nine nights. In July, 
which was the time when yourCommission sat at Charlottetown, 
up to July 2end (I think that is when you crossed) she 

had been on time four evenings up to that time. And 

of course, during the four days that you were there 

that train and the boat crossed right on the dot for four 
consecutive nights for the first time in the history of 
Prince Edward Island, and again I say that I would like 

to see this Commission continue, because I think - - 

MR. O'DONNELL: I was waiting on the train all 
the time. 

MR. DARBY: Yes, you were waiting on the train, 
they were riding on the train of course. The train got 
there on time and the boat was on time on that occasion; 
but it doesn't make a bit of difference whether the train 
is on time or not, that car ferry is there at Tormentine. 
Seven o'clock, we will say, is its scheduled crossing. I 
might say I have come down there after the Commission was 
in Charlottetown and I had been doing a lot of hard work 
and I thought I would take a few days off with my wife 
and I took a tour through Nova Scotia. We landed back 
and I was at the corner at Aulac and I did not have very 
much time to make the boat. I think I had about twenty- 
five minutes to make perhaps thirty odd miles to get 
there by seven or seven-ten, whatever it was. I was 
driving pretty fast and my wife said: "I think you'll 


have to ease up and we'll have to wait for the next boat, 
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because we don't want to get killed instead." I said; 
"Perhaps you are right", so I slowed down. I got there 
at seven-fifteen, and when I got in Sight of the pier, 
Sure cnough, there was the Abegweit, and I said "Thank 
God she was late tonight", so we drove merrily on board 
and we sat there until cight and we sat there until 
eight-thirty and nine and nine-thirty and finally for 
some strange reason at nine-thirty -- I think the train 
must have come down -- but whether it came or not, finally 
at nine-thirty it pulled out and I got home at mid-night 
whereas I expected to get home at nine o'clock. Now, if 
I had been a casual tourist, coming into Prince Edward 
Island, I know what I would have done when I got on the 
Prince Edward Island side. Having driven on the boat 
I would probably have stayed on it, but when I got to 
the Prince Edward Island side I would say "That's enough 
for me", and get on the next boat back. That is what 
we have been faced with all the time. Why in the name 
of heaven, if that boat was designed to look after the 
service at Prince Edward Island, why in the name of 
heaven it didn't leave at seven-ten and cross over to 
Prince Edward Island and go back, when it would still have 
been in time for that train, I don't know except that 
it seems the ferry service must be tied to the railwwy, 
and that is what we say should not be. The ferry should 
operate on a schedule, and let the railway dovetail into 
the ferry :*schedule. 

Now, if we had two boats crossing on the hour 
every hour from either side, it would be immaterial. 

THE CHAIRMAN: What is the position right now? 
Have you got two boats? 

MR. DARBY: We have the second boat which is 
now in operation, as I say, for those three months. 


THE CHAIRMAN: Then the delay such as the one 
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that you = < 

MR. DARBY: The delays then should not obtain 
this summer, but when we ask for a Second ferry we are 
Substantially asking for a second ferry, because after 
all we have the Abegweit and we have this old thirty-five 
year old boat. Now, it is true she is now Operating, 
but that is an old boat that has plunged through ice for 
thirty-three years or more, not a boat that has had no 
Strain or anything of that kind, and we don't know, who 
knows, when a complete breakdown is going to take place, 
So we say that in order to really have two boats, the keel 
of the second boat should be recommended to be laid down 
now, so that we can be sure that at any time we will have 
two boats to operate on that service. I mean, breakdowns 
have taken place before this. When the Abegweit was in 
ary dock on one occasion, the Prince Edward Island car 
ferry broke down. I think it was one time during the war. 
Mr. Rcegers in his evidence spoke of that. They had to 
get an airlift into Prince Edward Island to keep us fed. 

Now, everything we have got depends on that 
ferry operating. That is the point as far as Prince 
adward Island is concerned. Unless that ferry operates 
between Borden and Tormentine we are through. Every- 
thing we have that we can sell goes out through it; 
practically everything that we buy comes in through 
that ferry, all our coal, our oil, all our articles of 
machinery, our foodstuffs. We manufacture nothing; it 
must come through that ferry. 

Now, there is a breakdown here, I think, on 
page 40, total carloads, that is, loaded cars. Now, 
some time ago I spoke about the number of railway 
vehicles that passed back and forth over the ferry as 
52,000. Now in 1948 it was 29,929, we will say 30,000 
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carloads of freight that crossed over that ferry and I 
give the breakdown. Less than carload freight, nearly 
3,000 cars; coal, 2,600 cars; flour and feed grain, 2,100 
carloads; meats, 117 carloads; gas and o11, 1,500 carloads; 
and 8,455 carloads of miscellaneous imports into Prince 
Edward Island. They make a total of 17,000. On the 
way out there was over 12,000 carloads that went over that 
ferry. Of less than carload lots there were 937. That 
just gives you a picture. We bring in 2,993 less than 
carload lots freight and we ship out 937. We have very 
little to ship out except the three items that then 
follow: livestock, 1,100 carloads; potatoes, 7,292; 
turnips, 1,125; and miscellaneous, 1,626; totalling 
12,000 carloads going out. 

Now, that is,our dependency on this service 
that must be operated and maintained between Borden and 
Tormentine,. I have had it said to me: "Oh, you have a 
wonderful ferry there," Certainly, we have a beauti- 
ful ferry. You can go in there and have a lovely meal 
in grand surroundings and take back so many passengers 
and so many freight cars, and all that sort of 
thing. That is our one and only way to get in and out 
of Prince Edward Island during most of the year. Now, 
to me our whole economy depends on that service there 
being continuous and efficient. 

Now, I am going to mention the need of it. 

The need of it has already been established when about 
two.weeks ago the Minister of Transport announced that 
the second ferry would be placed in continuous operation. 
That establishes the need, but we must have the gssurance 
that that adequacy of services can be maintained, arad it 
cannot be maintained with one boat and an old thirty- 


five year old boat left in reserve that might break down 
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or go out of commission at any time. It would take about 
five years or more to have another boat ready for the ser- 
vice. In other words, by that time this old boat would be 
nearly fifty years old, Now, it may be a great boat, 

but after all boats are like everything else: they do even- 
tually wear out. In Prince Edward Island we are a small 
place, that is true, but I think this Commission will say 
that after all we do labour under geographic disability, 
and the only cure for it is the maintenance of the ser- 
vice. Give them a second boat. You have acknowledged 
the principle; make sure that that principle is maintained 
So that their whole economy will not later be disrupted, 

THE CHAIRMAN: Now, you told us that there is to 
be a second boat between June 15 and September 45ealsy that 
so? 

MR. DARBY: That is right, 

THE CHAIRMAN: If nothing else is done, what would 
happen to the second boat after September 15th? 

MR. DARBY: Well, immediately after September 15th 
it will probably go into drydock for repair for a period of 
Six weeks or more, and after that, it will be tied up at 
the wharf on one side or the other. 

I just want to call to your attention to some thing 
that I just received here the other day. Prince Edward 
Island last year had a rather bountiful potato crop. ‘s a 
matter of fact, it was much larger than usual because of 
Special circumstances. I have Just got the figures here 
because I wired down to them for them so that I might just 
give them as a matter of information. Up to ‘pril by. L950 
that is the 1949 crop, there were 7,148 carloads of potatoes 
Shipped by rail and 2,916 by boat, making a total of 
10,000 carloads. Now, in the month of ‘pril, that is in the 
previous year, the total Shipment was 8,000. Now, we have still 


got part of the crop to move, 
(Page 22797 follows) 
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The year before that it was 8,700. Here I must say thet 
I wish to compliment the railroad. They certainly did a 
good job in the month of April last. There was a sudden 
merket for Prince Edward Island potatoes, We thought 
from the way the market was going that we might have a 
couple of million bushels left to rot. However, there 
developed a market, not a very profitable one, but at 
least the potatoes moved, Since I came up here I wired 
to find how many cars moved, and I think it is the 
correct figure. 

In April, 1,415 carloads of potatoes were shipped 
by rail, That is in the month of April, 1950. That 
represents a million bushels more or less. If anything 
had happened that one boat had been away and there was a 
breakdown on the other that freight could not move. The 
potatoes would rot. 

I must say the railroad did a magnificent job. 
They brought in reefers and other refrigerator cars. - 
think the two boats must have operated for a while even 
though temporarily one of them might have been intended 
to hang around the pier. We got 1,415 carloads of 
potatoes out in April, As I say, the price was not very 
heavy. The April price was 46 cents for everything, 
cobblers included. In the month of March it was 46 cents 
for other white potatoes and 75 cents for cobblers, 
Apparently at that time cobblers had a premium value 
but in the month of April the whole works went at 4G cents 
@ bushel, 

There is a concrete instance of why the provission 
of adequate service should be recommended and because, as 
I said before, we only have one outlet, through Borden. 

We base our claim here on two points, first as part of 


the contractual obligation of Canada in so far as the 
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order in council applies, and secondly that thisis a 
disability from which we suffer because of our geographic 
disadvantages and as such should be rectified as compen- 
sation for geography. That comes exactly within the 
bounds of the inquiry of your Commission, I say again 
that the recent action of the Minister of Transport is a 
partial recognition of the claim, and our Suggestion, if 
your lordship and members of the Commission will accept 
it, is that you recommend that 1t become permanent policy, 
The only way that can be permanent policy, the only way 

to make sure it is permanent policy, that is, the mainten- 
ance of this shuttle service, would require not only your 
recommendation as to the permanency of the policy but a 
further recommendation for an additional ferry so that we 
will always have two ferries, 

By the same token in fifty years! time or forty 
years! time when one or other of the ferries will be sub- 
stantially Yorn out, in order to make sure that we have 
two ferries to provide this recognized service the keel 
of a second ferry should be laid. That is all I propose 
to say about the first recommendation as to the second 
ferry , 

The next item is No. 2, the recommendation that 
the car ferry service be operated by the Department of 
Transport or by an independent commission, and not by 
the Canadian National Railways. 

THE CHAIRMAN: Where would we find that? 

MR. DARBY: You will find that on page 80 of the 
printed brief, 

THE CHAIRMAN: Did you say 18 or 80? 

MR. DARBY: 80. 

THE CHAIRMAN: The operation of the car ferry 
service by the Department of Transport or by an independent 


commission? 
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MR, DARBY: That is right. 

THE CHAIRMAN: And not by the railway? 

MR. DARBY: Not by the railway. We feel that is 
an interprovincial service, It should not be tied up with 
railway practices or railway methods because if you treat 
the car ferry service as a rail service then everything 
that the car ferry does is s treated on the basis as if 
it is rail. That is not the primary function of this 
ferry service, The obligation is to provide a service 
that will give communication, an interprovincial link. 

I have referred to that in our printed brief. We refer 
to our position on the matter. 

I think the same difficulty must have been 
present in the minds of those who placed the position of 
Prince Edward Island before the Duncan Commission because 
we find the Duncan Commission report specifically says 
at the bottom of page 27: 

"The present car ferry affords much improved 

Service as compared with that the Island formerly 

enjoyed." 
I think that is true. I think when Mr, Rogers was on the 
stand he showed you a picture of the previous service 
that we had prior to 1917. I think he had e thotograph 
that showed how his father was one of those who helped to 
propel the craft across the Strait, part and parcel of 
this efficient and continuous communication between 
Prince Edward Island the mainland as late as 1907, 2 
believe it was,,fhirty-five years after Confederation, 
when they said they were going to give us this service 
between Prince Edward Island and the mainland they got 
an iceboat and helped to propel themselves across the 
strait. 


Of course that is Prince Edward Island. We are 
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a small province, We have only 90,000 people, and if 
they had to propel themselves across the strait that was 
all right for thirty-five years, Thank heaven conditions 
have improved a little since then, It is an attitude of 
mind. The Duncan report says: 
nonp 
"When the present ferry steamer was con- 

structed it was not contemplated there would be 

motor traffic." 

There has been a development of motor traffic, 
and that traffic is still growing today. It is bound to 
grow because at one time people walked, then they road 
on horseback, then they had a horse and carriage, and 
then the automobile, The automobile is a part of modern 
transportation, The Duncan Commission report goes on to 
say: 

"There have been many complaints by visitors 

and tourists. Altogether the ferry boat service 
is wvnsatisfactory," 

That is the conclusion at the bottom of page 27. 
They also say: 

"The railway administration admitted that 

there was need for supplementary provision being 
made for a second ferry boat or special freight. 
We recommend that the matter be gone into. We 
further recommend" -- 

Here is what I want to emphasize. 

" -=- that so far as the ferry boat service is 
concerned it should not be run as a part of 
railway operationsbut should be run by the 
railway administration under separate account 
for the department. We feel that by reason 


of this association with railway accounts the 
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Service does not get the attention it should 
receive," 

That all ties in with what I mentioned before 
when the boat had to wait for the train, 

COMMISSIONER INNIS: How long has it been under 
the railway? 

MR. BARBY: In one guise or another they have 
continued to operate it since 1927. 

COMMISSIONER INNIS: What about before that? 

MR. DARBY: Well, they operated it before that. 

COMMISSIONER INNIS: Did the Intercolonial 
operate it since the beginning? 

MR. DARBY: I think so, 

COMMISSIONER INNIS: Before the Intercolonial 
was there a service? 

MR. DARBY; Before 1917 there was nothing there 
at all, There was no real communication at all. The 
service we had in Prince Edward Island before that consisted 
of a ship running from Summerside to Pointe Dechesne, 
and another ship that ran from Charlottetown over to 
Pictou, 

COMMISSIONER INNIS: Was that under the department? 

MR. DARBY: No, a private company. 

COMMISSIONER INNIS; There was no edministrative 
machinery whatever concerned with this problem prior to 
the coming of the railroad? 

MR. CAMPBELL; In the winter time there was first 
the Minto, then the Stanley and then the Earl Grey, which 
was sold to Russia. There were three winter boats but 
nothing in the summer time, 

COMMISSIONER INNIS: Were they in charge of the 
department? 


MR. CAMPBELL: I think they were run by the 
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Department of Railways. 

COMMISSIONER INNIS: So the Department did 
assume responsibility? 

MR, CAMPBELL: Only in the winter time, 

COMMISSIONER INNIS: This arrangement by which 
it is entrusted to the railway is a fairly recent develop- 
ment, as you say, since 1917? 

MR. DARBY: I am not sure what the date of that 
entrustment was, It is referred to in the truck rates 
case, 

MR. O'DONNELL: There is some reference in the 
Sirois Report, Volume 2, page 264, 

COMMISSIONER INNIS: Does that give the date 
of the entrustment? 

MR. O'DONNELL: It refers to the situation prior 
to 1901, and in the order in council taking Prince Edward 
Island into Confederation there is a reference to a steam 
ferry boat owned by the Government of the Island and 
used as such, which remained the property of the Island. 
My understanding is they continued that service for some 
time after Confederation. 

COMMISSIONER INNIS: So that whatever machinery 
there was was provincial? 

MR, O'DONNELL: I think so, 

MR. DARBY: As I say, despite that recommendation, 
and although they have Segregated the accounts, neverthe- 
less they still treat these ferries as rail and we say 
they should not, 

THE CHAIRMAN: You say two things, that they 
Should be operated by the Government or by a ferry com- 
mission and that they should be free of charge. 

MR. DARBY: Oh,well, we do not stress the latter 


point too much, 
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THE CHAIRMAN: You put it in your brief, 

MR. DARBY: Technically we say so but it is 
like in a lawsuit sometimes. You plead everything and 
do not rely on all the points, As I say, I am not too 
sure that in some respects we could not make that point 
Stick in a court of law, However, for the purpose of 
this argument, my lord, I do not think we need labour 
the freedom of the service as long as the charges made 
are reasonable, 

COMMISSIONER INNIS: Have you any preference 
as between the Department and a commission? 

MR. DARBY: I do not think so, Probably an 
independent commission might be better because there 
might be other services between the Island and themain- 
land that could beput under the administration of an 
independent commission if it were created, 

THE CHAIRMAN; You want the ferry to operate 
independently of the railway? 

MR. DARBY: Yes, 

THE CHAIRMAN: And let the railway fix its 
time table so as to make its own connection with the 
ferry? 

MR. DARBY: To make connection with the ferry 
and not have the ferry make connection with the railway 
time table, Since it is administered by the railway 
they are bound to do that. After all it is human 
nature, 

COMMISSIONER ANGUS: If the train is late do 
you want the passengers to wait until the next day? 

MR. DARBY: If there is a shuttle service they 
would be picked up on the next crossing. Instead of 
having sixty automobiles with five passengers each having 


to wait until nine or nine-thirty for the train to come, 


— 
’ 


Sicha. t. 


7 tein auey ai HE dug wot vine Toe a eh fi 
ab TL dad ae qae oe hssiiaieae® vies br (bab 
“te paitiyseve BAsiq H6¥ ,temijenoe ato pa At 


” 863 #08 tie I . tee I ca vemittog aif’ the a dew tom ob 


7 — 


daiog isitt ole doa Bivov o¥ efouqeor oro at dadd » ve 
‘AD Ss0utea and 457 TevewoH swed YO ae a ink od se 
Hwodal Beeit ow antay Joa ob f (fol gm darangrn “ne i a 
ofem sagneito oft 29 gol wh oofvtee off? to fobsett og a 
‘s bidetiog se” et | 
+2I4ut fan 10128: TNMGS Th, ay 
need afy heovied ae 
+vaRna , ae 
not &% Hinds irebaequbat 
209 tvese ‘orld eg dntg tat 
edd bral 
BO dashaegebal 
Br by | 
¢3 stedaoasbatl 
+ VARI We - 


“a + J 


ALG YoWlios ea) tei And TFRATLARO @ 


5h Graces 


Abbe uh 


fy ¢ 
Pur ~ ah te 
NO KF Ss 


wis Labeia ef 34 eontS .b1eey amet 


fis “ed 1A .39d3 ob od Bavod oh yeay 


0} eshte? Groat wed VE seURRN RaNORE BNO, 
Dye Grom wHy Lita drow ob aedgnoutag oil ee 
ORY Ba hitee ol ytente a at anc BT 3aRaa im a 
as te Desay eAttvo%GS Ikem ott to eo poser ed 
« a il Mone Goigheweng ev wIty eoltindea oto dares % 


a So of wteey othy 10% Welds eats 9 
As, a 7 =v" 


- hea 


NP - 22804 - Mr. Darby 


when seven o'clock comes the ferry would pull out with 


the people, land them on the other side and come back. 


(Page 22807 follows) 
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If the trein is holf an hour late, they catch the next 
ferry. It is fer better for half e dozen people to be 

half an hour lete then for three hundred people to be 

one end a half hours late or two end 2 helf hours late, 

Let the shuttle service look. after them, I think if we 

had an independent commission opereting those two services - 
and I am going to telk two ferries from now on beceuse I 
think that the only thing we can really get slong with 

is two ferries - the facilities would be there for the troins 
to use them, but they should go on Schedule, There would be 
ample time, in between, to get the freight looded end 
tronsported ecross, when you have a proper service, 

COMMISSIONER ANGUS: Hsve you considered the pos- 
BibLlistyeof s ferry exclusively for motor vehicles ,- that 
would run on fixed times and then s rail ferry thst would 
conform with the train movements? 

MR. DARBY: We have considered thet, end I think 
it would be of graat assistance. The only thing is thot if 
you are going to spend a lot of money to provide a service 
that could only look after @ partial service, why not Spend 
@ little bit extra so that you will have a boot that will be 
aveileble es a. complete Stand-by to look after both freight 
and pessenger Services~-truck, eutomobile, passengers ond the 
freight, Instead of making two bites of 9 cherry ,we might as 
well meke one bite that WL oilook: after. it 8@ll, even though 
it does meen 9 few extra hundred thousend dollers. I think 
we heard some statement made to this effect: "What is the 
matter of 3 million dollars today?" Apperently it does not 
matter very much in some parts of the country, but it means 
3 great deal down in Prince Edward Islend, 

I do not think I need to labour this point. The 
whole trend of railwey administration in the car ferry has 


been, as I say, to forget that that primery function of ferry 
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Service is en instrument of neationel policy. It is oan imple- 
mentetion of the terms of Confederation, and it should not 
be treated ag it has been,in the light of how it is going 
to effect railway revenue. Thot is how they hove treated it 
éll through the piece We had put in the record in the courge 
of the inquiry 2 letter from the Vice-President of the CNR. 
to, I think it wes Premier McMillen in Charlottetown, Exhibit 
86. Whet does he Sey? He says: 
"We as a reilrood cannot overlook the 

fact' thet in reclity every automobile we handle 

on the ferry is in competition with our own roil 

route," 

It is not their business whether it is competitive or not. 
This ferry is owned by the Department of Tronsport or by the 
Dominion of Canada, to service Prince Edward Island. As the 
operetors of that ferry, it is none of their business whet 
treffic they take over on thet ferry, whether it is competitive 
to the railroeds, whether it is competitive to the truck or 
whether it is competitive to the bus. If the members of this 
Commission were the Ferry Commission, ond slong came a truck 
or an automobile, you would say, "All right. You are going 
to occupy s. much Spece on this ferry; we will charge you 
SO much for the Space." I think that would be the logicel 
thing. We have shown here before now, up until the sittings 
of this Commission, whet the chorges were. We had $30 for 
@ truck that took up o little bit of space on the ferry, and 
we hed $2 charged for o rollway car that took up the spece 
of three or four trucks, Certainly from the point of view 
of raltwoy administration it was good business - as a railwoy 
it was good business-t> carry thet railwoy car for $2 end 
bring the empties back free, and to charge the truck $30. 

But 2s an independent operstor of that ferry, if you are 


going to charge thet truck $30 for 2 little bit of wpece, 
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if you were an independent operator you would say, "All 

PLight, reilroad; for twice that Spece you will psy us 

$60," 35 Peedi edministration by the railway, the 

whole tendency was to treat the operotion of the ferry 

88 @ rail operation i ae their own stuff less and to 
cherge ony competitive traffic more. But mind you, they 

ore not there to operate that ferry from the point of 

view of one competitive Service or another, They are there to 
provide a service for Prince Edword Islend, 

THE CHAIRMAN: [I Suppose, insofer os freight 
rates sre concerned, it is considered ag pert of the rail 
operation, a: Tie Ws vin 9 fe oe 

MR. DARBY: Yes, as far ag the distence is con- 
cerned, they charge the same amount as the rail operetion, 

THE CHAIRMAN: Yes, 

MR. DARBY: We would not - covil at that. But 
if thet is so, we say-- 

THE CHAIRMAN: You would wont to maintain that, 
would you not? 

MR. DARBY: Yes, We would want to maintain that, 
But we would want the operators to maintain 9 comparative 
basis in charges for the rail and non-rail operations thot 
89 over the ferry. The some thing has gone on ell through 
the piece. This is just one instance. We had onother 
instance of that some attitude. I think L ‘referred to 
it there when the orgument come up on this truck rates 
case. We hed tried to get the truck rates reduced from 
this tremendous cherge of $30 or $40 for 9 loaded truck, 
ond they made an application before the Boord of Transport 
Commissioners. We had the ergument of the railway, and I 
copied it out. It is ot page 56 of my brief. Mr. Dysart, 


K.C. was counsel for the C.N.R., and this is whet he soid: 
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"The preliminsry question which the railway 
esks itself in relation to these operotions is, 
what is the mondate we have reccived from the owners 
in’ relation. to the operation end mointenance of the 
Prince Edwerd Islend Car Ferry ?" 

Then he goes on leter to sey: 

"It is my submission thet the duties end respon- 
Sibilities of the Conodion National Reilway Compony 
ere, , at the very least, those of s prudent edmini- 
strator of a facility entrusted to it by the owner, 

With thot os e preliminary foundation, the 
Conadien Nationsl Roilway Company proceeds to the 
question of what ghoul be cherge and how should 
this facility be operated? I think one >of the 
elimentary principles which must be followed in the 
administration of any Pecility is thot 2 reesonoble 
effort be mode to meet operating cxpenses." 

The two things just do not gibe: $30 for o truck thot tekes 
@ little bit of spoce and $2 for a freight cary: It has got 
to be either one thing or the other. Either it must be 
operated as on instrument of netionol policy or it must be 
put on 2 pey besis; and that case, charge the proper fec 
for hauling a freight car across or not hauling it ecross. 
I must say that the present situstion is not so bad becsuse 

‘now thst your Commission has set, we have this rete 
reduced to $3 one way for trucks and $4,50 return, We really 
cannot complain too much; but this Commission is not going 
to sit forever, 

THE CHAIRMAN: Are you sure? 

MR. DARBY: For the sake of your lordship end the 

other members >5f the Commission, I would hope not; but this 


ettitude is likely to revive itself agein. 
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I might for o moment refer t5 this motter of 
$2 for the freight car. We mentioned thot in our brief, 
end some effort was made by Counsel for the CNSR. Se 
poge 6844 of Volume 36, to explain this chorge. He soys 
thot 1.074 cents wes charged per ton mile for the freight 
carried by the roilwey over the ferry ond thet this included 


the charge for the cerriage of the empty freight ond other 


cars. We said that they charged 
$2 for hauling 9 loaded freight car and they hauled the 


empties back and forth free-of-charge ond he says, "No, 
we didn't “do that)” 

THE CHAIRMAN: What would your commission do, 
insofer es reilway cars are concerned? I mean, if you hed 
én independent commission and the railway was using their 
Service, they would cherge the railway. 

MR. DARBY: I think they would charge a nominal 
cherge for all freight, empty or otherwise; they would 
charge rates approved by the Board of Transport Commissioners. 

THE CHAIRMAN: You do not want your freight rote 
increased by any chenge you are Suggesting now? 

MR. DARBY: No, 

THE CHAIRMAN: Your rail rates, I mean, 

MR. DARBY: No, not necessarily. They could 
perhaps stend e little increase but not any substantial 
increase. We do not went any substantiel increase in rates. 
As a matter of fact, if our eventual Submission is adopted, 
then I think the answer to the Whole question is found. 

THE CHAIRMAN: Get everything free. 

MR, DARBY: No, not free; 3 reasonsable rate, If 
it is not sufficient to provide the service, then it must 
be borne, under the Order in Council, by the Dominion of 
C-neda, 

COMMISSIONER INNIS: Have we a record es to the 
losses or gains of the reilw-y in the sepoarste accounts for 


the traffic carried? 
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MR. DARBY: It scems to me there wos some 
evidence given 2s to thet. Just where it is in the evidence, 
ThA?) NOK WINON 4, bathink iit was etated ‘thet dn some years 
there was a deficit; some yeors it was $275,000. Then it 
climbed to $400,000. ‘Then in one yeer it wes 9s high ag 
$800,000 approximately. 

COMMISSIONER INNIS: ‘hot is the deficit? 

MR. DARBY: Yes, chorged ag 5 deficit to car 
ferry operetions. There ogeain we Sey thot is not right. 

COMMISSIONER ANGUS: A higher charge now for 
carrying roilway cars would only shift money from one govern- 
ment to another, 

MR. DARBY: It woula only shift it. As for as the 
operation of the railway part of it is concerned, we say the 
eventual incidence of the burden is the same. It comes out 
of the general pocket, 

COMMISSIONER ANGUS: Whét advantage would you obtain 
through that difference in eccounting? 

MR. DARBY: I do not think the difference in 
eccounting gave us ony edvantage at 911. While under the 
Duncen Commission recommendation they did set up oe Sepercte 
System of accounts so that they could soy how much deficit 
there was on the cor ferry operation, thet did not do us 
any good, 

COMMISSIONER ANGUS: No. I mean if there were 
8 higher charge for railway cars so thst deficit wes Somewhat 
Smaller, but the results of the Consdian Netional Railways 
is Correspondingly worse, - would that help you at 311? 

MR. DARBY: It might very well to this extent; that 
if we go to the Powers that be ond say we would like #> hove 
another ferry, but thot is going to cost you « few million 
Qollors ona they might soy, "Oh, we ps id/$800 ,000 deficit on 
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this ferry account." Whereas if under normal operetions 
it only showed $100,000 deficit ,they could say, "Well, 
this service is paying for itself; let us give them some 
more." So that if you ore going to treet it 2s 2 business 
proposition and chorge on the one Boore, £. think in the 
end it would be better to have it, 

COMMISSIONER ANGUS: The additionsl deficit 
on the second ferry would be the same in both ceses, would 
it not? 

MR. DARBY: I do not know. Thot would depend on 
how much-of the piers and how much of the set-up thet is 
esteblished there is charged as part of this deficit. I 
do not know because I have not the breskdown of whet that 
So-called deficit is, 


COMMISSIONER ANGUS: I mean, if there were no 
additional railway cars being taken across because there 
hoppened to be a second ferry, if the number of roilwsay 
cers was the seme in either event the Spece obtained by 
2 second ferry would be entirely for the sutomotive traffic, 
would it not? 

MR. DARBY: Automotive, yes; thet is right. But 
we sey that if we hod the means, we could expond. TI will 
develop that to 9 certain extent when we deol with the 


freight rates problem, 


(Page 22815 follows). 


ca] ‘ 


| ner > ee. a : 
aii hates a 
| altel" gow bfure yadicdsoten G00,008 iy Dame 
Sine mod? ovis em dod amisest aot peere: 
pesetpud = tt dosage of Qafta eto wey AE sae 


edd wf -tinid? 1 .atqoe sao .emte nc ee ta 


“aver = 


wre ofS O06 OLiuiw YateR ‘ions py 


¢ 


wey don OD“ HEAT Pe 
> lower Woo: DAS Bek Qe © ton goatee wot 
RS Peatsdo Bf omen ones | a 
Y.aved I sfwsowd Som: song ! ie 7 L 
r-Vd eh 


«ed soolnen: Ba mae , 


+:  OTRLA Aye 3 DER ve TRMOD : 
a | io - a 
wet galal axqo abies 7 hy EN | A ; 


AE 9erity2 -Daocopa 8 af aa Pawoaed ar 
Sasve part fo ie oe ag 89 om59 “ 5 
ETOR baqoge 2 i * 
Stop at akuat ate 
VeaOg MM. : 
Don ‘ow tt. tect? VSe, ow i bs 
toad Satie 


‘<ser gles Aq BatSy bet oak tat 


Pe 


-22815- Mr. Darby 


Now, I am not going to labour this point much 
more. The only thing that I would like to suggest is that 
we are concerned that that same attitude might continue in 
the future after this Commission is Bone, and we would find 
them coming back and Saying, "All right, for an automobile 
we are going to eee you so much, and for your trucks sO 
much, and for any other Service, and we will also keep and 
maintain our whole operation of that ferry to dovetail in 
with the railway service and not for the service of Prince 
Edward Island." That is why we ask that a recommendation 
be made that this whole ferry service be entrusted to an 
independent commission which would use it as an instrument 
of provincial development, coincident and dovetailed in 
with rail Operations, rather than a rail operation which 
from its very nature tends -- I use the word advisedly -- 
tends to restrict all movement to such as is a feeder for 
rail operations. 

The third item in our brief was that of zoning 
of Prince Edward Island. We have this anomalous dual zoning. 
I do not know whether your lordship and members of the Com- 
mission have had so many representations from the other 
provinces and the railroads since you left our part of the 
country that you may have forgotten this peculiar zoning 
System that we have. There is an inner zone, consisting of 
that range of Prince Edward Island from Summerside and a line 
drawn across there on the one hand, and Charlottetown on the 
other. 

THE CHAIRMAN: At what page of your brief is that? 

MR DARBY: That is at page 81. That is on our re- 
commendation. Our submissions in relation to that, sir--- 

THE CHAIRMAN: Well, there are two freight zones now? 

MR DARBY: That is right. 

THE CHAIRMAN; You want that to be changed into one 
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freight zone? 

MR DARBY: One freight zone for Prince Edward 
Island. 

THE CHAIRMAN: You want the rates to be those 
which are now being applied to the inner zone? 

MR DARBY: Well, as a matter of fact we prefer 
that, but I think as long as it was one freight zone, if 
the rates were 4 happy mean between the two, that would 
be perfectly Satisfactory to the people of Prince Edward 
Island. But we do Say that to have three zones in a small 
Seographic unit like Prince Edward Island, with only one 
Spout from which all its products can come out -- of 
course, from the point of view of rate-making of the rail- 
roadd, they have very peculiar rules, and I do not think 
any layman could ever get to the bottom of the reasons why 
a rate is so much from one particular point to another, and 
it may be that there 1s some technical justification for it 
according to railroad practices, but we say that from the 
over-all geographic disabilities under which we labour in 
Prince Edward Island, one zone is the only logical answer. 
I think we had witness after witness who gave evidence as 
to how it militatead against the disposal of our Island 
potatoes, particularly the evidence of Mr. MacFarlane in 
volume 26, pages 4918-4923, and so on. 

THE CHAIRMAN: Is the whole of your grievance now 
based on the existence of two Separate, two different, 
freight rate Structures, charges? 

MR DARBY: Yes, 

THE CHAIRMAN: That is the whole case? 

MR DRABY: The whole case as far as that zoning 
business is concerned. If it were one, fine, because they 
get a ‘call from a purchaser in Jacksonville, Florida, and 
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Shippers in Prince Edward Island, and he gets a man in 
Charlottetown and he Says, "All right, we will quote you 
for a carload of potatoes so much." From “Summerside per. 
haps he will get the same quotation, because they are both 
in the same zone. Then he S0e€sS one mile or two miles west 
of Summerside, and he gets a price that igs going to cost 
him anywhere from two to five cents a bag more, and that 
means anywhere from $15 to $75 more on a carload of 
potatoes, so he says, "Well, in the name of heaven, what 
is wrong down there in Prince Edward Island? Are they a 
bunch of---" 

COMMISSIONER ANGUS: Does the same difficulty 
exist on the Mainland? 

MR DARBY: Well, it is a different proposition . 
To the average person outside of Prince Edward Island, 
whether it is in Upper Canada or whether it is down in the 
United States, Prince Edward Island is just one little 
area -- "In the name of heaven, why can't they quote us 
the same price on a car of potatoes?" And oftentimes as 
a result of these mix-ups they lose sales ,and heaven knows 
we--- 

THE CHAIRMAN: I suppose you have approached the 
railway from time to time to have a change made 

MR ‘DARBY: Yes. 

THE CHAIRMAN: Well, what has been the answer? 
What reason has been given for not making the change? 

MR DARBY: The usual technical ones. I do not 
know what the answer is. 

THE CHAIRMAN: You do not know? 

MR DARBY: Well, I mean, they say that in one 
Section they apply the inner zone, the same rate to Halifax. 
We assume it is because the distance from Halifax to 


Montreal is the same as from Montreal to Charlottetown or 
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points within that zone. In the two outer zones they 
apply a rate because of the distance, which is Only a few 
miles extra, the Mulgrave rate, and Mulgrave is another 
place over in Nova Scotia -- I presume the short difference 
in the distance. 

THE CHAIRMAN; Then do you think that the railway 
could adjust their Operations to the one zone principle 
and at the same time not make any loss in that way by, as 
you Say, providing a mean rate? Is that SO? 

MR DARBY: Absolutely; that is our contention. 
They would not lose anything, and it would be a benefit to 
the people. 

THE CHAIRMAN: Well, we will hear from them. 

MR O'DONNELL: That is before the Board at the 
present time, that subject. 

THE CHAIRMAN: I beg your pardon? 

MR O'DONNELL: I think Mr. Darby will remember -- 
that is my memory of it -- that it is before the Board at 
the present time. You remember Mr. Matheson wrote a letter 
asking that the Subject be delayed, so that it should not 
be dealt with until he had a chance to go into it. It is 
before the Board of Transport Commissioners, that whole 
zoning system. 

THE CHAIRMAN: The whole zoning system -- do you 
mean in Prince Edward Island ana other places? 

MR O'DONNELL: I understand so, yes. 

MR DARBY: The whole question of zoning in Prince 
Edward Island is before the Board of Transport Commissioners, 
but we are still faced with that same problem. If it is a 
technical matter of rate-making, possibly there is a justifi- 
cation for two or three different zones on Prince Edward 
Island, but our submissi.on to your Commission goes beyond 


the fact of a technical rate-making, which is substantially 
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the position that the Board of Transport Commissioners 

take in dealing with these applications, and I think the 
Board of Transport Commossioners would welcome a recommend- 
ation from this Commission in that regard, because we refer 
to the attitude of the Board of Transport Commissioners in 
our brief at page 48; 

"With regard to the regulation of freight rates 
the Board of Transport Commissioners in the above 
case" -- that was in the 21% Case --"dealing with the 
matter of reducing rates to assist industry or to 
equalize through the prescription of reduced rates, 
production costs, geographical location, or climatic 
etc. conditions, a question particularly relevant to 
that application, stated at Page 54 of its decision: 

"'In so far as these different considera- 
tions are concerned, the Board can give effect 

to none of them in connection with any rate 

question. It has been held, time and again, 

that rate regulating commissions have no right 

whatever to attempt to equalize geographic, 

climatic or economic conditions. They are con- 
cerned singly and wholly with the question of the 
reasonableness of the toll which the railway com- 

pany is seeking to correct for the carriage of a 

given commodity, ws 

THE CHAIRMAN: Is that not "collect from"? 

MR DARBY: I think it should be "collect", yes -- 

"seeking to collect". 

THE CHAIRMAN: "Irrespective of how it is made or 

whence it comes." 

MR DARBY: ''Or whence it comes." 

THE CHAIRMAN: Was that in the 20% Case? 

MR DARBY: That was in the first case, the 21% Case. 
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THE CHAIRMAN: That is the right description, is 
it, 21%? 

MR DARBY: The 30% Cese. 

MR CAMPBELL: The 30% Case. 

MR DARBY: It ended up as the 21% Case. 

THE CHAIRMAN: How do your zones compare in size 
with other zones on the Mainland of Canada? 


MR DARBY: I think that there are a great many 


_Other zones in Canada much larger than the whole of Prince 


Edward Island. 

THE CHAIRMAN: What is your fear now? You say 
your problem is now before the Board; have you just read 
this quotation from the Board's decision in the 21% Case 
to indicate to us that they are not likely to give it 
proper consideration? 

MR DARBY: Yes, that is what I feel. 

THE CHAIRMAN: Well, do you say, then, that their 
power should be enlarged in that respect? 

MR DARBY: Yes, I definitely do. 

COMMISSIONER INNIS: Do you think there would be 
any complaints from those in the inner zone if you were to--- 

MR DARBY: No, I do not think there would be any. 
I think, as a matter of fact, we have had before the Commis- 
Sion in Charlottetown witnesses from all the different 
zones, and they all said as .far as they were concerned they 
were perfectly satisfied to forego any advantage there was 
lnordér’to’ get a general advantage for the producer in 
Prince Edward Island, because, after all, this potato busi- 
ness is one of our large items, and what is good for one is 
good for all, because a lot of the potatoes, Mr. Commissioner, 
are taken from one zone into the other in order to try to 
avoid this. 


COMMISSIONER INNIS; Yes, one would expect that. 
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MR DARBY: Then they have to pay this additional 
handling charge, so in the end the one zone would look 
after the whole proposition. 

THE CHAIRMAN: We will take a few minutes now. 


THE CHAIRMAN: All right, Mr. Darby. 

MR DARBY: The fourth item, my lord, with which 
I should like to deal Shortly is our recommendation with 
reference to the Maritime Freight R.tes Act. 

I do not think that I will take any time to 
labour the point that has been made by all the other 
Maritime Provinces with regard to the discrimination 
against the long haul traffic as a result of these hori - 
zontal freight rate increases of 21% and 16%. I think if 
I were to do that it would only be needless repetition. 

We adopt the same argument that was used by Nova Scotia and 
New Brunswick. 

THE CHAIRMAN: I see, though, that you link this 
long haul question up with the Maritime Freight Rates Act. 

MR DARBY: Yes; because as far as our provincial 
position is concerned, as I indicated earlier, these hori- 
zontal increases, which apply more particularly to our 
long haul traffic, thus really work more both ways. We 
indicated in our brief, and I think that we substantiate it 
by the evidence that was called, that practically all our 
export and our import trade is long haul traffic. All the 
materials that enter into our cost of production are like- 
wise subject to these increased freight charges, which 
naturally are reflected in reducing the net return to the 
producer. I think Mr. Barry yesterday well pointed out the 


distinction there between the effect of these increases on 
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the short haul and the long haul with reference to one 
particular instance where I think the reference was made 
that, while the increase was general all across the board, 
there was a million dollar -- no, I think he was dealing 
more particularly there with the Suggestion made by one of 
the Commissioners as to if there was a general increase in 
prices wouldn't this lessen the effect by leaving your 
industry more prosperous. Well, in a sense that is true, 
but the net result is still there, that there is a 
lessened amount available to the producer, which is bound 
to have a considerable effect on the particular economy of 
the particular section of the country; and in Prince 
Edward Island the main effect works out, in the cage of 
our potatoes mainly -- I don't know; we seem to base most 
of our argument on potatoes, although the same thing 
applies in the disposition of our other products, our 
livestock and our fisheries, but we have more or less indi- 
cated the effect of these increases on the sale of our 
potatoes. 

THE CHAIRMAN: I suppose you agree with Mr. Barry 
and Mr. Smith in asking that the subsidy percentage be 
increased from twenty to thirty per cent in the Maritime 
Freight Rates Act? 

MR DARBY: Yes, I think that is correct. 

THE CHAIRMAN: And then you also ask to have the 
benefit of the Act extended to eastbound traffic. 

MR DARBY: To eastbound traffic along certain 
lines. 

THE CHAIRMAN: Yes. Agricultural machinery, auto- 
mobiles, trucks, tractors, fertilizers » fishing equipment 
and fishing Supplies. 

MR DARBY: That is right, because that all enters 


into our costs of production. 
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THE CHAIRMAN: You go along with New Brunswick, 
then, don't you, on those points? 

MR DARBY: Well--- 

THE CHAIRMAN: Or is there any difference between 
you, I mean in respect of eastbound traffic? 

MR DARBY: No, I think we gO along with New 
Brunswick, although we think that the suggested amendment 
made by Mr. Smith to section 325 of the Railway Act would 
be sufficient to provide the remedy. 

THE CHAIRMAN: The remedy? 

MR DARBY: That is, so that these--- 

THE CHAIRMAN: That would not give you the same 
benefits on eastbound traffic as on westbound, would it? 

MR DARBY: Well--- 

THE CHAIRMAN: I did not understand that Nova 
Scotia was asking to have the remedy of the Act extended to 
eastbound traffic. 

MR DARBY: No, I understand they do not. They 
Simply want it extended on the westbound. 

THE CHAIRMAN: Now, if you want something differ- 
ent, if you want the Act made to include eastbound traffic, 
you must not rely on the amendment that Mr. Smith proposed, 
because he did not have the intention of going so far as you 
want to go. 

MR DARBY: Well, that might be. 
THE CHAIRMAN: In any case, you do want this ex- 


tension of the Act to eastbound traffic, on these commodities. 


MR DARBY: On these specific commodities. I do 
not know whether we might have to eliminate the automobile, 
because it would be difficult to--- 

THE CHAIRMAN: Well, you told us on the Island 
that in your case the automobile takes the place of the 


horse and buggy elsewhere. 
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MR DARBY: Well, substantially; but still Lt 
might be difficult--- 

THE CHAIRMAN: It is part of the farmer's 
necessary implements, 

MR DARBY: That is true; but, on the other hand, 
it might be difficult to--- 

THE CHAIRMAN: To guBtify Tt. 

MR DARBY: To justify one particular instance of 
an automobile coming down as one or the Other; so possibly, 
to avoid any Suggestion that it might not enter into the 
cost of production, I think perhaps we would forego 
entering automobiles in that list. 

Now I would just like to take a minute, when we 
are dealing with these increases--- 

THE CHAIRMAN: Do you mean horizontal increases? 

MR DARBY; Yes, these horizontal increases, and 
how it affects our primary producers. I think I mentioned 
before, this morning, that in the month of April we managed 
to get clear of 1,415 carloads of potatoes. They were 
Shipped by rail from Prince Edward Island. Now, the price 
for those potatoes was 46¢ per bushel. 

THE CHAIRMAN: And there were about a million 
bushels, 

MR DARBY: About a million bushels that we dis- 
posed of during that period. Now, most of those I believe 
went to Central C nada, a considerable portion of them. 
Originally it was pointed out in the evidence of Mr. Mac- 
Farlane, at page 4198 of volume 26, the rate per hundred 
pounds prior to 1988. eddy to that increase, was 38¢ per 
hundred, and the freight charge on a earload of potatoes to 
Toronto was $171. 

THE CHAIRMAN: How eee 

MR DARBY: $171. 
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THE CHAIRMAN: On a carload? 

MR DARBY: On a carload. After the 21 per cent 
increase came in the freight charge was increased to $207. 

THE CHAIRMAN: $207 instead of--- 

MR DARBY: Instead of $171. It is pretty close 
to’ $207.31 ts $206-something, $207 in round figures. 

Now, with the last increase of 16 per cent which was 
granted on March 23, 1950, and which applied in relation 
to these particular cars ee I am going to mention, that 
brought the freight charge per car to $240 per car. 

THE CHAIRMAN: After the 16 per cent? 

MR DARBY: After the 16 per cent increase was 
added. 

THE CHAIRMAN: $2409 

MR DARBY: $240. I think we indicated that all 
our potatoes from *rince Edward Island are sold on a 
delivered basis; I think that evidence was given by all the 
Shippers. 

THE CHAIRMAN: The Shipper pays the freight; is 
that what you are saying? 

MR DARBY: Yes, the shipper pays the freight. It 
is all shipped on a delivered basis. ‘The Shipper pays the 
freight. Now, on these last carloads that went out in 
April, that last 16 per cent represented $33 per car, the 
difference between $207 and $240, $33 per car extra. 

THE CHAIRMAN: Can it be said in your case that 
the price of potatoes has gone up anyhow, and you are just 
as well off as you were? 

MR DARBY: No, we are away off now. So that the 
producer got this $33 less. Now, the sale price of these 
potatoes on the Toronto market during this period was from 
$1.50 to $1.55 per hundredweight. 

THE CHAIRMAN: During what period? 
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MR DARBY: During the month of April. 

THE CHAIRMAN; Per hundred pounds? 

MR DARBY: Yes. 

THE CHAIRMAN: What is the relation of the 
hundred pounds to a bushel? 

MR DARBY; Sixty pounds to the bushel. That 
would be--- 

THE CHAIRMAN: All right, I have it. 

MR DARBY: That would be a bushel and two thirds, 
I suppose. 

THE CHAIRMAN: It is Sixty pounds to a bushel? 

MR DARBY: Yes, Sixty pounds to 2 bushel. 

THE CHAIRMAN: The game as wheat. 

MR DARBY: That woulda give approxinately a sale 
price per carload of $900 per carload delivered. If you 
take that $240 freight off, that leaves you $660 net to the 
Shipper, which means approximately 88¢ a bushel, because 
there are 750 bushels to the carload -- about 88¢ a bushel. 

THE CHAIRMAN: How many bushels to a car? 

MR DARBY: 750. But the prevailing price, all the 
Shipper got, was 46¢. That is all that was paid. After 
all, that is what the Shipper got. Now, the bags cost about 
15¢ each, which would reduce your 88¢ back to 73¢. Then 
there are your handling charges and your Shipper's commission, 
bringing us back to the amount that was actually paid to the 
producer, which was 46¢, 

THE CHAIRMAN: That is, out of the 88¢? 

MR DARBY: Out of the 88¢. 

THE CHAIRMAN: Where does the rest go? 

MR DARBY: Well, the bag itself is 15¢, then there 
are the handling charges from the time it is gotten from the 
farmer, trucked in, graded, and the broke:rage commission. 
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I could indicate it to you here. The fpril price was 
46¢ for everything, Cobblers included, for the month of 
April. In February it was a little higher; they got 46¢ 
for ordinary white potatoes, and they got a premium up to 
75¢ for Cobblers; apparently Cobblers have a little better 
market for seed down in the United States. 

COMMISSIONER INNIS: That 88¢ refers to what 
market: 

MR DARBY: That would be the net result to the 
Shipper from the Ontario market. Now, according to the 
evidence that was Submitted before this Commission by Mr. 
Scales, the cost of production is calculated at $200 per 
acre, and there was also evidence given that the average 
yield of saleable potatoes was 230 bushels to the acre, 
which would mean that the cost of production would be 
approximately 87¢ per--- 

THE CHAIRMAN: How much did you say? How many 
bushels to the acre? 

MR DARBY: 230. That is the average, but in 
1949 -- that is the Crop that is being sold -- they had a 
rather phenomenally large crop, and I have been advised by 
Mr. Rogers here by wire that the average yield last year was 
266 saleable bushels / per acre. 

COMMISSIONER INNIS: What would be a2 low crop? 

MR DARBY: About 200, 180 to 200; an average, 230. 
Last year's was a phenomenal crop of 266. Now, working back 
from the 266 bushels per acre, the cost would be 75¢. At 
230 bushels to the acre it is approximately 87¢. On 266 
bushels, which was the particular yield for last year, 75¢. 
So this last freight rate increase just wiped out any profit 
there was at all. 

THE CHAIRMAM; What is your suggestion, then? 

MR DARBY: Well, our suggestion--- 
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THE CHAIRMAN: If there must be an increase, how 
ought it to be arranged in affecting you? 

MR DARBY: How is the---? 

THE CHAIRMAN: How ought it to be arranged about 
potatoes? If there has to be an increase, and you show 
the bad results to you of a horizontal increase, what else 


have you to substitute for it? 


(Page 22829 follows) 
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MR. DARBY: Well, the only solution we have is 
that the freight rates be reduced. 

THE CHAIRMAN: Horizontally again? 

MR. DARBY: Well, we have this one suggested 
remedy , Of course, to increase the benefits of the Maritime 
freight rRates Act. 

THE CHAIRMAN: Yes, from 20 to 30%. 

MR. DARBY: Yes, which wouldhelp to provide 
the cushion between a profitable and a non-profitable 
operation. 

THE CHAIRMAN: But the figures you have given 
us are based on the yield to you after the application 
of the 20% reduction, are they not? You are now getting 
20% off your freight under the Maritime Freight Rates Act, 

MR. DARBY: Yes. 

THE CHAIRMAN: Now, these figures come after that? 

MR. DARBY: These figures are based on the current 
rate, that is the actual freight paid with the benefit of 
the subventions of the Maritime Freight Rates Act. Now, 
the only solution we can offer is to increase the benefits 
of the Maritime Freight Rates Act, 

THE CHAIRMAN: Increase them by one-third; 
instead of 20 you have asked for 30? 

MR. DARBY: Yes. 

COMMISSIONER ANGUS: That would take slightly 
more than 10% off these figures, wouldn't it? 

MR. DARBY: Approximately, It is only a partial 
remedy, but if we had the similar provision entering into 
the cost of production whereby our fertilizers and our 
agricultural machinery would also be subject to the 
benefits of a freight rate reduction, then it might mean 


the difference between having a profitable trade or not. 
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As a matter of fact, I mean, we have got to the saturation 
point. The last sales were actually at a loss, because 
46¢ did not even on last year's basis -- 46¢ was a loss 
on the cost of production of that crop. Of course, one 
reason why the potato grower stays in existence at all 
is that often they do not calculate into their costs of 
production many of the factors that they should. They do 
not consider their own wages or the wages of members of 
their family that all buckle in and dig potatoes, that if 
they had to hire it would be an unprofitable operation. 
In other words they are making perhaps a sale, if we take 
the price of the cobblers, say they were sold in the month 
of February at 75¢. In that case he broke even on his 
actual costs of production. 75¢ was the cost of production 
for last year; 75¢ is what he got for his Cobblers. For 
the man who is in the business as such without family 
help, he just broke even. 

THE CHAIRMAN: On this proposal to have the 
Maritime Freight Rates Act apply easterly as well as 
westerly can you tell us, Mr. Covert, just what is the 
position of Nova Scotia there? I don't think Mr. Smith 
made any reference to that in his argument. 

MR. COVERT: No, my understanding is that Mr. 
Smith made no application for a change of percentage 
either way, or for application to‘the area, that there be 
no change in it. 

THE CHAIRMAN: Pardon me, did he say that his 
province was against the proposed change? 

MR. COVERT: They just didn't propose it, that 
ts ail. 

THE CHAIRMAN: He didn't say he was against it? 

MR. COVERT: No, my understanding was that he said 


he relied on the application of the maximum under 
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horizontal increases, that that would be the benefit they 
would look to rather than an extension of the application 
of the Maritime Freight Rates Act. 

THE CHAIRMAN: Yes, but there are two different 
things. In the first place we were asked to recommend a 
change in the percentage subsidy from 20 to 30%. That was 
largely to meet the new condition created by other lower 
rates in other parts of the country. Secondly, we had 
wNew Brunswick and also the Province of Prince Edward 
Island asking us to recommend that the Act be extended 
eastwards as well as westwards. 

MR.COVERT;: Yes. 

THE CHAIRMAN: And we had all that put before 
us, of course, when we were in the Maritimes, and I thought 
inad “a recollection * that’ Nova Scotia -- perhaps I am 
wrong there. 

MR. COVERT: Yes, I think so.. Mr. Smith stated 
yesterday, in my own understanding, definitely that they 
are asking for neither an extension of the are@,nor the 
percentage. 

COMMISSIONER INNIS: Prince Edward Island comes 
about half-way between New Brunswick and Nova Scotia. 

MR. COVERT: Yes, in my understanding New Brunswick 
asked for an extension of the percentage and they also a 
asked that it be applied eastbound; and Prince Edward 
Island as a matter of fact asked that it be applied east- 
bound on certain agricultural implements and so on. I 
would say, my lord, that there was really no unanimity 
in the proposals of the three. 

THE CHAIRMAN: No, I can see that. 

MR.COVERT: But I thought Mr. Smith made it 
clear that the reason he was not asking for the extension 


was that he thought that they would. be looked after if 
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their amendment to Section 325 sub-section 5 took place, 
that that would look after the long-haul; if there were 4 
maximum imposed, that would satisfy them. 

THE CHAIRMAN: Well, he did have a request to 
make about raw materials, didn't he? 

MR. DARBY: Yes. 

THE CHAIRMAN: Going easterly into Nova Scotia, 

MR. COVERT: Yes, but I think he confined his 
remarks there on behalf of the Maritime Board of Trade. I 
think that was where that came in, but I think he made it 
very clear in his argument for Nova Scotia that they were 
asking for no extension of the Maritime Freight Rates Act. 

THE CHAIRMAN: Insofar as your Island is concerned, 
I think you told us this morning you had no industries. 

Did you go so far as to say that? 

MR. DARBY: We have no industries that produce 
an exportable article. 

THE CHAIRMAN: And you have no industries that 
would be afraid of bringing goods from the east into the 
Island at too low a freight rate? 

MR. DARBY: No. 

THE CHAIRMAN: You don't care - - 

MR. DARBY: We’ don't care how low they bring 
them. 

THE CHAIRMAN: You don't care how general the 
easterly extension of the Act is made, is that it? You see, 
you are asking here that the Act extend eastward on certain 
Specific commodities: agricultural machinery, automobiles 
(you have withdrawn that) trucks, tractors, fertilizers, 
fishing equipment and fishing supplies. I think Mr. Barry 
went further than that about New Brunswick. I don't think 
he specified anything, he was general. 

MR. DARBY: I don't think we would have any 
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objection to'making it general, although we were primarily 
concerned with the things that entered into our costs of 
production. We might be, the other artaicles. Well, 

we will ride along with New Brunswick, but that was not 
our primary intention. We were looking at this matter 
more or less from the point of view of what is going to 
help our economy and not just what is going to help us to 
get cheaper consumer goods of a luxury class perhaps. 

COMMISSIONER INNIS: Coming -back to potatoes, 
what would be the difference in the yield if it was a good 
farm with a good farmer, as compared with a relatively 
poor farmer? 

MR. DARBY: Well, I suppose a poor farmer without 
proper fertilizer and without proper care of his crop, he 
might not get more than 125 bushels of saleable potatoes 
to the acre, 

COMMISSIONER INNIS: And a good farmer? 

MR. DARBY: A good farmer, last year he might 
get 300 bushels to the acre, might even get as high as 
400; but the average of last year was 266. Of course, 
there are a lot of factors that enter into whether or not 
you might have one man with 20 acres of potatoes; he plants 
the best seed that he can get e because all our seed now 
on Prince Edward Island is No, 1 seed because nothing 
else can be planted because of our Statute down there 
which provides that we are a certified seed area -- 
nobody except a man with a little patch on which he grows 
a crop to eat, can plant anything but a certified seed. 
But blight might strike one particular area and there is 
another disease like nematode which might strike another 
section which would wipe it out completely, and in those 
cases we quarantine that area and subsidize the farmer. 


Also if there is more than a certain percentage of blight, 
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that field is condemned from going on the markets, at all, 
These factors would enter into the general average yield 
of potatoes over the province. 

COMMISSIONER INNIS: But the very good farmer 
would profit substantially? | 

MR. DARBY: Oh, yes, he could have a crop of 
perhaps 500 bushels to the acre which would perhaps produce 
him 300 bushels of saleable potatoes, Another man who 
who did not look after it as well, did not keep it as well, 
cleaned and weeded and perhaps did not spray as often, he 
might get 300 bushels to the acre perhaps, or 200 bushels 
of saleable potatoes. 

COMMISSIONER INNIS: So that the penalty really 
falls on the poor aman? 

MR. DARBY: Actually, yes, the penalty falls 
on, well, perhaps not so much the poor man, the man who 
does not = - 

COMMISSIONER INNIS: The poor farmer? 

MR. DARBY: That is what it is, it falls on the 


poor farmer. Now, as to the fifth item, that is with 
regard to Rate Structure, Combination of Rates and 
Groupings, we just simply adopt the argument of the Trans- 
portation Commission of the Maritime Board of Trade and we 
add nothing to that. 

On the sixth item, dealing with Feed Grain 
Assistance, we are simply asking that this be continued 
because that assistance is so vital to the maintenance of 
our livestock. That is on page 83, my lord. 

THE CHAIRMAN: Yes, I have got it. 

MR. DARBY: We cannot grow enough feed to 
maintain our livestock production unless this assistance 

producers 


is provided, Well, it would mean that the livestock/would 


go out of business, the business would be seriously 
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handicapped. 

Now, the next item is "Newfoundland Trade, I 
would like to make a few remarks with regard to that. 
With regard to the recommendation in respect of the develoP- 
ment of Newfoundland Trade and coastal shipping, we have 
pointed out that the Province of Prince Edward Island is 
the logical centre of supply for most of the essential 
food requirements of Newfoundland and Labrador. We have 
the potatoes, the meats, the vegetables, the milk and 
the butter which they cannot produce and which we not only 
do produce but for which we are experiencing considerable 
difficulty in obtaining ready markets. In an endeavour 
to stimulate this trade a Crown Company, the Prince Edward 
Island Industrial Corporation, was created. It operates, 
as was indicated before your Commission, M.V. Eskimo. 
Already considerable trade has developed with the outposts 
on the south and west coast of Newfoundland. Now, with 
the expansion at Seven Islands, a new market can develop 
which might provide a substantial outlet for most of our 
agricultural products. Unfortunately we are lacking in 
proper facilities to develop the trade. One small boat 
is only a beginning and the rates which must be charged 
are almost prohibitive because they must conform with 
those obtaining on the railways! operations through North 


Sydney to Port au Basque. 


(Page 22836 follows) 
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So our submission in that regard was that we asked that 

the benefit of the Maritime Freight Rates Act should be 

extended to cover shipments by water from Prince Edward 

Island ports to those of Newfoundland and Seven Islands, 
AS we have indicated, and I am coming shortly to the end 
of what I have to say -- 

COMMISSIONER INNIS: Where is Seven Islands? 

MR. DARBY: It is in Quebec, 

MR. O'DONNELL: The new iron ore development. 

MR. DARBY: Actually from the point of view of 
an agricultural market we are closer to that development 
than any other source of supply. Our industrial ex. 
pansion, if any, can only be derived from three sources, 
our agriculture and its various phases, dairying, live- 
Stock, potato production; fishing, and the development of 
our tourist business, Here is one prospect for agri- 
cultural development. We suggest to the Commission that 
it is within the broad scope of your terms of reference 
to consider the geographic disadvantage under which we 
suffer and recommend that the benefits of the Maritime 
Freight Rates Act be extended to that. 

THE CHAIRMAN; To what? 

MR. DARBY: To include shipments by water from 
Prince Edward Island ports to these outposts in New- 
foundland, 

COMMISSIONER ANGUS; I suppose that would 
become all the more urgent if the prcentage of the 
Maritime Freight Rates Act was increased from 20 to 30? 

MR. DARBY: Yes, 

COMMISSIONER ANGUS: If you had to elect between 
the two things -- 

MR. DARBY: You mean to say would we rather have 


the 20% on this freight to Newfoundland or 30% -- 


bao ett 09 cht toe we 7 : ee vate 


cine eet ars), 
cabielet asti® et otodw sQhy MmoreeIMMdd wPie 
;oadea® gh at FT s¥SREt +f 


; @ a a thy. é- 
i 7 } 
s Seamqokeves eto Mond wid oa? sadatrnott! 6 ps ae muh: 
45 welt to datow sv mov? yilswfsa <TR Fmt hit _ 
va 


diewqotever fad c# toxoty ote ev Joueagi bidbhicinaeee st 


ots Isinsepbat Ww  -yladue to sokMos tedde yas aodd 
sdodtos Cotte aigtt Bowie od qifo aes ygha TE ynotensg , 
| se0kt .gtityrfaé ~dowery evolusy adf fas stwsiwebege ao | ; 
lo dntomactevet ot fine .geidelt stotdeubesg ogedoqg glooda = 
Fl =ftgs tot iéegusee 6fo &f otelt ,Seottlewd Je ltvoxy ‘tiro., Vee. my 
done Aotee lind off 63 feoggue oW  .desedotoveb foassivd ‘ . aa 
goridtotex to eamtet Yuoy to ecoés bootd eng sidsiw et of ie 
ow ridtew votne eqodievhssib chdgéesgdsy odd sebLesdtos oo ty 
i  gmidtas™ off Yo editoned ond Sots Drismiics 4 Bite 4o%3U8 | ne ; 
dons og Beinsdxe of og $54 seat fey ort “a5 
Stadt of  :MawLANS aM pee” 
i‘ Meee nodgey vd einongide obubont of s¥RM Ae ‘- in 
vor Hi €380qd090 weeds oF oli feoket paswil sonia i 
te | | sbiles bewot ; 
Binow fads seoadue 1 | SERIA maiiaceiarte i ue | 


- 


_deowtod re od Sasi std $f ehh 


NP 


- 22837 - Mr. Darby 


COMMISSIONER ANGUS: Well, I do not quite mean 
that. Suppose it was decided to increase the percentage 
under the Maritime Freight Rates Act from 20 to 30 per cent 
and that the Act would not be extended to shipping. Would 
you welcome that outcome or would you rather remein at 
20%? 

MR. DARBY: Well, if we were not going to get 
anything else I would certainly insist on trying to get an 
increase -- 

COMMISSIONER ANGUS: Suppose it were a question 
of raising the percentage under the Maritime Freight Rates 
Act from what it is now, 20%, to 30%, Suppose it 
were decided not to extend to Shipping whatever percentage 
might be given. Would you prefer to remain at 20% or 
wouldyou like to go up to 30%? 

MR. DARBY: I am still not quite clear -- 

COMMISSIONER ANGUS: I am really asking this. 
You now have the benefit of 20% under the Maritime Freight 
Rates Act. 

MR. DARBY: Yes, 

COMMISSIONER ANGUS: And you would like that to 
be extended to shipping, 

MR. DARBY: Yes. 

COMMISSIONER ANGUS: Suppose that request were 
to fail so that Shipping has to take the handicap of the 
Maritime Freight Rates Act, whatever that may be. Would 
you wish to increase that handicap from 20% to 30% or 
would you feel that what you gained on freight rates on 
the Island was lost or more than lost by the handicap 
to shipping? 

MR. DARBY: Of course I think rather than have 
nothing we would prefer to have the increase to 30% 


because the other is only a projected development. If 
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Over a period of years we had found that we had developed 
a market there under which we could double our agricultural 
production then I think that it might be preferable to us 
to leave the 20% on the Canadian end of it and have that 
benefit extended to shipping to these ports rather than 
increase it on the one end. By so increasing it you 
would really be decreasing the benefit on the other end, 

THE CHAIRMAN: You say here that the development 
of the Newfoundland trade is of considerable importance 
to the province. Is this something new altogether or has 
it already existed? You talk everywhere as if it is 
something new. You point out that Newfoundland needs 
these foodstuffs and that during the open season coastal 
Shipping could maintain this service and at other times of 
the year air freight would assist. You talk about the 
early stages and say that in the early stages Dominion 
Government subsidies would be necessary. Is all this 
Something new that you are seeking to create, or is there 
already a beginning there today? 

MR. DARBY; I might say there was always a 
certain amount of sporadic coastal shipping between some 
of the Newfoundland ports and Prince Edward Island. This 
trade that we have tried to develop is a new trade from 
Prince Edward Island to these outposts around the coast 
of Newfoundland that were never served before. 

THE CHAIRMAN: You say it is a new trade. Is 
there already a beginning of it at work? 

MR. DARBY: Yes, we have had it in operation 
Since last June. It started in June with the inauguration 
of the service by the Eskimo. I think it has carried 
nearly three-quarters of a million dollars worth of 


products during that period. As a matter of fact, just 
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before I came here there was a shipload left for Newfound- 
land, and the value of the freight was over $80,000 in 
that one shipment. That was the initial cargo beginning 
this spring's operations after the ice broke. 

THE CHAIRMAN: Where does this ship sail from? 

MR. DARBY: It sails from Charlottetown and it 
goes all along the south and west coasts of Newfoundland, 
It makes a trip about evepy eleven days if the freight is 
available and weather conditions are favourable. 

COMMISSIONER INNIS: I do not understand your 
reference to rates. Do you not set your own rates? 

MR. DARBY: Yes, we set our rates but they are 
pretty high. If we cannot keep the rates down more the 
next thing we know we will be out of the market altogether, 

THE CHAIRMAN: How do you bring the Maritime 
Freight Rates Act into relationship with this shipping 
enterprise? 

MR. DARBY: To all intents and purposes it would 
mean a subsidy. 

COMMISSIONER INNIS: A subsidy working in the 
opposite direction, 

MR. DARBY: A subsidy worked out on the same 
basis as if it were freight, as if this was part of a rail 
operation, 

THE CHAIRMAN: The shipper would pay only eighty 
per cent of the freight? 

MR. DARBY: Yes, that is right, and the other 
twenty per cent would be made up by a subvention, Perhaps 
I might try to finish my part of the argument before the 
noon recess, The next item is transportation problems 
within the province, I do not think I shall labour tkt 
that to any extent. I think you know what kind of a 


rail system we have there, the grades, the poor roadbed, 
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the inability to haul heavy loads because of the curves 
and the roadbeds, the fact that thirteen loaded freight 
cars represent a fairly heavy freight movement on the 
Island. 

COMMISSIONER INNIS: What has happened to the 
proposal for co-ordination? 

MR. DARBY: I am coming to that. There is the 
slow movement of passengers on our Island trains. All 
that presents a picture of unsatisfactory movement of 
local traffic, passengers, 1l.c.1. freight and general 
freight on Prince Edward Island. 

I think evidence was given before you about the 
movement of some l.c.1. freight from Charlottetown to 
Pignish, a matter of eighty miles, and it took eight days 
to ship this l.c.l. freight a matterof eighty miles. I 
believe that was in the widence of one, Jerome O'Brien, 


Volume 26, pages 4891 and 4892, That is one thing. 
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Then we have that system of rails that exists in Kings 
County whereby you go all over the lot. We have this 

train service that crosses the Hillsboro bridge and goes 
down to Murray Harbour, Then we have a train that proceeds 
down to Mount Stewart and goes on to Souris, Another 
branch goes down to Georgetown and Montague, Then 

the freight from the Murray Harbour line has to be 
brought up to a point at Lake Verde, Then they run 

across country over to a point near Mount Stewert and 

the freight is hauled back around and up that way. 

I have prepared here a short note on this, 
but I see that the time is getting on, I was just going 
to say that it would be interesting for the members of 
the Commission to take a trip on this line just to see 
just what would happen, If you got on board at Charlotte- 
town, you would go up to Mount Stewart, about ten miles 
up along the line, and about a mile to the east as you 
travel on, the train will stop and the conductor or perhaps 
some other courteous assistant on the railroad, will get 
out and say, "Gentlemen, would you like to walk around 
here for a little while or woulda you like to go ona side 
excursion?" I suppose you gentlemen would probably like to 

experience all the delights of Prince Edward Island |! 
travel so you would aay, "We will accept your invitation," 
So then you would leave that/ Line at Mount Stewart and 
would go across country, 

THE CHAIRMAN: Would that be before we report or 
after? 

MR. DARBY: I think we should have taken you on 
that trip before you report, my lord. So you proceed 
directly across country there, and get as far as 
Lake Verde, about nine or ten or twelve miles. You 


collect some freight there and you will be ready to carry 


ere. ni ae Le: isn een mate sill | 


-ethigovtet OW .tdoL ett priberei sree a shih 


ae aon ve 


\ > seogvinavegntird need iGhn:. atv sevevrs ‘ate ebeee: uty mt 7 > 
i 


beavong dads: nints & ovedow nent. . wteaditdinne eon ot toi va 


~sehvonA . ,wiinvoe 03° ao seog stot eee Ie Seu o3 a , 
Men's 


mod? . caggpenom ‘bre" ‘nvvdemuce: od iwoh Seog dodend 


od-ot sed -sitfiuetittel censiM-ois mort Septet - edt 
amt. wend: com? SoH1eV oA! teentbg e@ OS aw sii_uoad 
bao dtavede' 3noM. teem datog. 5 b)t-save'etgaiosd geo. t-* 


4y } | ; ' 


yew ¢erd iay Onavbowote dopd: bali el sigtort ody 


7 l¢ 
‘ 


ets: no ptod: 3Itode s eted :bots yooo 'eved T 


; oe os a 24 bea 
~' SRL OR aS t-. Saye Lt ve fo . 


: 

: ’ : . in « L oe * = 

j ttitey. sl ont? ‘eas sais eee I* Jud = 
‘Jo: -derimenmn Sito ‘eal seowsn ed bivow SP gems ges’ og ae 
| ‘ep2:o0d>3eutvemtl bint ac- tas s “ita b¥Yinoteetmme) B47 } 
: a-Gtsblaedd! te. 5t0od:ao Yon woy’ Il <iqaen¢ad Sligo 3 atta’ vent ve 
: - sal tm: nos sooda ( sorewb FeO tacoM ‘Othge we: bilvow vor :ittwot ‘iy 


i] \ r . 
« . : ae a P oe oa + f 
, “sO Ba sese elt oc. alta’ a! tuode: haa: ortt eit: goote.vqu 
' 


“otouomoo SHtBarlabte!l Litwin sie yoo’ Devas” 


- “gen LLiw. -beort fea-énddtno 3nbdb lees. ayoestaeod- itaito -emoe : 
- Sawer tibaw of bitline httrow. faeabienee",. gee bare” duo : 


3° HG om .o¢ eutL: soy: binow! 1 -bliny aroate: 8: a01- wait 
+Oo ettl eldadotqg bivwow cemaliasai: voz: seoqgue: I "Sno tes sxe 
‘1! poslet orewfT sontad to. ceingileh end.tis senelteqnxe | a 


" fotio JivAt.tuoy dqeoos' fitw sw’. «yee bluow voy oe Lewseas 
mi on : 


a7 


'_ Bia sedus 26; 300 aM 


te ohti\tort evoel bivow voy mets 08  G 
- s Casawos - evotos eat 


0 @tedet ew stited.dd° tadd bigcawW Dc anantccr aHT 7 
ad ns 

P +) ; a 
Je =f, '?yeITte 7 “a 
Pry : 7 ré 
fo. 00y mest eved:bLvode -swithtns I : PAA. lM 4 


Fe, or: 
 -* sbeeeetg yoy cf , biaalvem. tad qe voy enonod ata saat 


8a tet- en tteR -boe 1eseeds YtiauI9 Baotse: ae Leos 
, 


Y 


t id 


wey .<selinn 9% blows Bo Cols =<. hrs deg ata tu 
‘area of ebeen ads Lify vey bas visit iit 


ts mee oe 


7 ae 


WC 


- 22843 - Mr, Darby 


this freight along. Then before you go on, the conductor 
would come back to you and say, "Just a minute, Would 
you like to walk around this beautiful lake or would you 
like to go down to Vernon River?" You say, "I have heard 
Vernon 
that / river is a nice place." So they take you to 
Vernon, They back into Vernon, a matterof about ten 
miles and pick up some more freight there, and come back 
again to Lake Verde, You say to yourself, "Now, we are 
ofr,” So back you go to Mount Stewart that you left 
a long time ago and where you might have left one of the 
Commission waiting there for a good many hours for you, 
and you go on then down towards Georgetown, the capital 
of Kings County. When you get about four miles from 
Georgetown, at Montague Junction, you would stop again, 
and the same very courteous conductor of the C.N.R. 
would approach you and say, "Gentlemen, would you like 
to walk around Montague Junction or would you like to go 
down to Montague?" Of course you would say,"I have 
heard that Montague is one of the beauty spots of Prince 
Edward Island, so we will go down to Montague." Back 
goes the train, no more than one hundred miles an hour, 
on our Prince Edward Island line, and you would eventually 
€nd up in Montague, pick up freight in Montague and then 
you would proceed cn again to the Junction and then on 
into Georgetown, So that to cover this distance of 
about thirty or thirty-five miles from Charlottetown to 
Georgetown, it would have taken you about nine, ten, 
twelve, fourteen or perhaps eighteen hours, That is 
all right; that is Prince Edward Island patience, We 
have to put up with these things. What the solution is 
I do not know. You would have to either tear up all this 
track or straighten the curves. It might involve a 


tremendous amount cf money. Perhaps it would not be 2 
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bed idea. ‘But part of the reason for this jigsaw puzzle 
of freight movements is the fact that the Hillsboro Bridge -- 

THE CHAIRMAN: What is that? 

MR. DARBY: The Hillsboro Bridge over which this 
lower line would normally proceed from Charlottetown 
down to Murray Harbour is not apparently safe enough to 
carry the heavy freight cars, So instead of taking freight 
over the bridge from this particular section, they drop it 
off at this point at Lake Verde and make this roundabout 
Crip. to- bring it. up, 

THE CHAIRMAN: Would this situation be remedied 
if the bridge was strengthened? 

MR. DARBY: A considerable part of it would be. 

THE CHAIRMAN: What is your recommendatim about 
all this? 

MR. DARBY: The only recommendation that I can 
see would be to recommend that a proper bridge, a proper 
railroad bridge, be built here that would carry the freight. 

THE CHAIRMAN: Do you mention that here? 

MR. DARBY: I think it is mentioned there, only 
incidentally on page 86. 

THE CHAIRMAN: You say, "The case for assistance 
on bridges is even more acute financially." 

MR. DARBY: Yes, We have considerable diffi- 
culty. 

THE CHAIRMAN: That seems to apply more to road 
traffic than to rail. 

MR. DARBY: We have got so used to these 
anomalous services that I suppose we forgot to protest 
against that one specifically, except as part of the other. 
The bridge has to be built either by the railroad or as 
part of the trans-Canada highway system. 

THE CHAIRMAN: What do you call this bridge? 
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MR. DARBY: The Hillsboro bridge. 

THE CHAIRMAN: Is it a combined railway and 
road traffic bridge? 

MR. DARBY: Yes, 

THE CHAIRMAN: That is the Hillsboro bridge* 

MR. DARBY: As a matter of fact, it is an old 
second-hand bridge they hauled down there as being good 
encugh for Prince Edward Island, and stuck it there about 
1903. The passengers and automobiles are allowed to 
cross over it when the trains are not there; that is, 
passenger trains, We pay the Dominion Government the 
annual rental of $9,750 for the privilege of crossing over 
that bridge. 

THE CHAIRMAN; Would it mean rebuilding it? 

MR, DARBY: It would substantially mean rebuilding 
the bridge completely. 

THE CHAIRMAN: It would it mean rebuilding it. 

MR. DARBY: Yes, We feel that that should be 
done either by the railroad or conjointly by the railroad 
and the federal government. If the trans-Canada highway, 
as it must, crosses there over the Hillsboro River to 
get from Borden on the cne enq and Wood Island on the 
other, which is the other outlet or proposed outlet for 
the trans-Canada highway -- if it crosses over there, the 
bridge can be built but the cost is borne half by the 
dominion and half by the province. 

THE CHAIRMAN: What about the railway? You 
say it is a joint railway and road bridge. Is that it? 

MR. DARBY: That is right. As to the railway, 
I think their attitude is this: "We do not want to contri- 
bute to the cost of this because we would like to pull 
out of it altogether." 

THE CHAIRMAN: But you say it will be part of the 
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trans-Canada highway system? 

MR. DARBY; Part of the trans-Canada highway 
System, yes, if we can ever afford to have it built. 
It has been estimated that it will cost $5 million, 
The Province of Prince Edward Island is too poor to put 
up $2,500,000. But if the federal government would put 
up $2,500,000,and the C.N.R. would put up one-half the 
obligation, we might be prepared to finance the other half, 
I think this is one time when Prince Edward Island should 
get a break, 

I shall be only about five minutes more, but 
I see that it is one o'clock, 

THE CHAIRMAN: All right. We will adjourn now, 


---The Commission adjourned at 1.00 p.m. to resume 
at 2.45 p.m. 
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Ottawa, Onterio, 
Tuesday, May 16, 1950. 


AFTERNOON SESSION 


THE CHAIRMAN: Go on, Mr. Derby. 

MR. DARBY: My lord and Commissioners, in 
closing et noon recess I was dealing with some of the trans- 
portation anomalies as they existed within the province 
itself. I mentioned the state of the rails, the slowness 
in the movement of freight end pessengers, the peculier 
Situation that existed down in the eastern end of the pro- 
vince, and I also mentioned the bottleneck, as you might 
call it, that now exists at the Hillsboro Bridge, 

Along the same lines is the metter of the 
delays in the forwarding of rural mail, especially west 
of Summerside and east of Charlottetown, For example, if 
an air mail letter goes down from Ottawa to Charlottetown, 
it might come down in two or three hours, it stays in 
Charlottetown overnight, it is then put on 9 train the 
next dey end it is hauled out to the various centres im the 
eastern part of the province, sorted that night, and it 
gets out the next dey by rural delivery. pie ce fs) 
Service that is more or less intolerable. There is no 
reason why, my lord, even mail that crosses over with 
the ferry, and crosses at the proper time on the afternoon 
crossing, should not get to Charlottetown by 6.00 or 6,30 
and then be routed on. There is a feature that could well 
be removed by a coordination of bus and other services. 

I had first intended to deal with the coordination 
Suggestion in our brief, but I find on consultation with 
my colleague here that we had allocated that feature for 
his pert of the submission before your lordship, so that 
I will not desl with that ony further, 

There ere three other items that we mention in 


our formal brief, There is the matter of the Trens-Canada 
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Highway end the West Prince-Buctouche Ferry, and slso I 
believe the endorsement of our Province of the proposal 
made by New Brunswick for construction of the Chignecto 
Canel. In view of the hour, and of the fact thot a large 
portion of the ergument is Still.-to\ be; dealt with, I do 
not think I will labour anything in relation to those 
three items. I think es far as we ere concerned our 
Submissions in thet regard are contained in the formal 
brief, 

So my pert of the ergument, sir, I will now 
conclude. I wish to thank you for your patience in 
listening to me, and, as I said in the beginning, this 
Commission has proved a very happy one for the Province 
of Prince Edward Island, and we trust that it will continue 
to have that same happy bearing on our Province. 

THE CHAIRMAN: Thenk you. We will consider your 
invitation, 

ARGUMENT BY MR. CAMPBELL 

MR. CAMPBELL: May it please the Commission: 

It wes no trite platitude expressed by my learned 
colleague when he told the members of the Commission that 
the very fact of the Commission's existence has already 
been of inestimable benefit to the Province of Prince 
Edward Island. [In foct, as I have mentioned to my friend 
Mr. O'Domnell, the roilway hes become so friendly and hes 
Sppeared to be willing to cooperate to such an extent that 
your Commission is perhaps not relieved but placed in a 
rather enviable position in certain respects merely perhaps 
of requirring to commend certain things t.hat have been done 

rather tHhen recommend them. 

More trains have been on time gs ince your Commission 


Sat in CHharlottetown; not so many treins meve been lost in 
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the New Brunswick woods; we recommend — Some matters in 
connection with the Trans-Cenoado Highwey in our brief, end 
en egreement has been signed in that connection. We re- 
commend the matter of coordination between rail end 
bus services, and for the more expeditious transportation 
of mails to the outlying districts, end I do not think I 
need to request from this Commission any very serious con- 
Siderotion of this problem, because the railway has epproached 
the Government of Prince Edward Islend within the post few 
months with 9 concrete proposal for coordinetion of rail end 
bus services, the buses to be operated by the rollwey. Theat 
is one proposition. We countered with = proposal that we 
would prefer to see the existing bus services used if at 
811 possible in this coordination scheme, and that is being 
furthered, I think perhaps as expeditiously as possible, 
et the moment. The present bus company is in touch with 
Mr. Donald Gordon's lieutenants, and I believe thet all 
that this Commission would need to recommend in that regord 
would be that it seems highly desirable that such coordination 
Should be effective, 

With respect to the second car ferry, as my friend 
Mr. O'Donnell pointea out, at page 20401, Volume 111, Mr. 
Frawley says: 

"MR. FRAWLIEY: Is thet the new ferry 28 onnounced 
in the paper to-day, putting on a second ferry? 

MR. O'DONNEELL: No. hot ferry is referred to, 
but this Statement has nothing to do with the statement 
you refer to, 7F happened to hear the Minister yesterdcy 
making the statement in the House" - 

now, whether my Strorting for Ottewe ha d enything to do with 
it or not, my lor-d, the "yesterday" refverred to was the day 
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"and he soid that during the summer months this 
year they have egreed to experiment with the opere tion 
of two ferries" 

now, my lord, they hsve been experimenting with the operation 
of one ferry entirely too ZO. hope they do not mean that, 
thet they are going to experiment agein - 

"during the tourist Season, on the assurance from 
those who asked for the Service that the additionel 
revenue to be derived from the operation of the second 
ferry would more than psy for the expenses; and the 
Minister stated that in those circumstances they would 
experiment with the proposition for one Year", i inane 

Now, there were some letters appeered in the press, 

Some statements were made in the House of Commons, and the 
first reaction, and the reaction of those people who wrote 
those letters and made those Statements, was 2 criticsl 

one, because - I need not again refer to the Terms of Con- 
federation, as mentioned by learned friend this morning - 
there should be no Strings attached to any ferry service 

to which we sre entitled, that it should pay for itself. 

That has been established, that has been written in the bond, 
in the Terms of Confederation unde:r which we Joined Canada. 
But I do not think that we should adopt too critical an 
attitude toward the Minister in that respect. After all, 

the Minister is a men charged wi.th large responsibilities, 
he his looking st the Whole national picture, and he stends 
in the House of Commons, and it appears that he is giving on 
extra ferry to a small littles place of 90,000 people; he 

is going to be approached from a11 over Canada with demends 
end counter-demands. I do mot think we need worry very much 
about the little rider he p'ut on there, that the second car 
ferry hss to bay for itself, all we need is thst the service 
be instituted, 
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As a fact, Mr, Chairmen, I had proposed, thinking 
over in the early stazes ag to just what I should esk this 
Commission in respect of the ferry. that + thought this 
Commission might well look down st Prince Edwerd Island 
and say, "Now, look here, there ere a lLerge number of com- 
pleints ebout the way this ferry is running, about these 
delays, end we find you have two ferries down there. It is 
true that one is tied up. Now, put the two of them in 
Operation for a period and let us see what happens." The 
Dominion Government has already done thet - et least it 
g0es into operation in the middle of June - and therefore 
I submit, my Lord, that. the task, which I think is a 
pleasent task, of this Commission would be to place its im- 
primatur on that action of the Dominion Government, and its 
imprimatur plus on that ection, plus on the one hond the 
length of the season, TI think thot three months is an in- 
sufficient time. 

I realize, my lord, that we cannot ask for 2 year- 
round double service, We are bounded in the spring o.nd fall 
by the two drydocking periods; that is, if you ere 
Operating two ferries, one of them will normally go in dry- 
dock in the Spring and the other one in the fall. Now,» 
the new big ferry, the "Abegweit", it is conceived by tho:€ 
engineers in charge, should come up the St. Lawrence for 
drydock, es there are no proper drydocking fecilities in 
the Maritimes. Ag too that I do not know, but thet is whot 
the engineers think, 


(Page 22854 follows) 
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That being so, we should not recommend their coming up 
the St. Lawrence before it is really free of ice, so she 
cannot come up here until, say, some time in May. 
Therefore we are pretty well bounded by, say, lst June 
and, let us say, lst October. It is not overs long ex- 
tension, but I think there should be an extra month plus 
in the Commissions imprimatur of the action of the Dominion 
Government in this regard, that we should have one other 
month added to this service, that is, the service should 
be for all summer, consistent with proper engineering 
adry-docking facilities. 

THE CHAIRMAN: Would you bring it back to lst June 
or extend it in the fall? 

MR. CAMPBELL: Well, my lord, that would be a matter 
entirely forthe engineers with regard to dry-docking. 
I think it should cover the entire period between the two 
proper dry-docking times. I think the imprimatur plus 
Should extend further to the operation of these ferries 
by either the Department of Transport or by an independent 
commission. I do not think the Dominion Government 
would strongly insist otherwise. 

In the same Volume which I cited a moment ago, 
Vol. 111, at p. 20406 in the statement - filed by 
Mr. O'Donnell at that time, appear the words: "The 
necessity of tying the ferry schedule with train 
schedules seems obvious, while train and ferry schedules 
lookedon as a whole maintain a reasonable on-time 
performance." What is the use of Mr. O'Donnell filing 
a matter like that side by side with Exhibit 90? 
Exhibit 90 and this material filed by Mr. O'Donnell 
placed side by side, on a reasonable on-time performance. 

I was interested this morning in the question 


of Dr. Angus as to whether it would be feasible to hold 
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up a train because the ferry was not there. Now the 
answer to that is simply this. If we have two ferries 
operating, through the period when two ferries are 
operating, an hour is the crossing time, fifty-five 
minutes. Now, let us add a half-hour for transactions 
at each end, so that every hour and a half you have 
a ferry leaving both sides, Well, the Commission will 
recall from Exhibit 90 how much a half hour -- the average 
length of time then in any enecend sa half hour operation, 
the mean is three quartess of an hour. So that even if 
a train just missed one ferry, it would only be delayed 
three-quarters of an hour, and from our perusal of 
Exhibit 90, what is three-qurrters of an hour to the 
Canadian National Railways when it gets to Prince Edward 
Island? Most of the time it would not be just at the 
mean; there might be odd times when it would be longer, 
and there might be many times when it would be a shorter 
time. 
As regards the travelling public, and after all 
the terms of Confederation said:- 
"Mails and passengers means in this 
day passengers travelling by automobile" 
Now, that is clear from the reference I gave the Commission 
earlier, the judgment of the Privy Council in Volume 36, 
page 6834 of the record: 
"MR. CAMPBELL: The Attorney General 
for Ontario against the Attorney General 
for Canada, 1947, Appeal Cases, pages 127. 
I will read a sentence from page 154: 
'It is, as their Lordships think, 
irrelevant that the question is one 
that might have seemed unreal at the 


date of the British North America ‘Act...!" 
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Now, at the date of the British North America Act there 

were no automobiles. Passengers either went on foot 

or some other means of conveyance, perhaps on a horse, 
"1 ...TO such an organic statute a flex- 
ible interpretation must be given which 
changing circumstances require.! 

"And that was also the view of the Canadian 
Parliament shortly after the time of Confedera- 
tion. I refer the Commission to a report of a 
Committee of the Privy Council of Canada, 
approved by His Excellency in Council, 17th 
November 1885; to be found in Sessional Papers for 
1886, Sessional Paper no. 76, p. 24 of that 
Papers 

'It is proper to assume that both 

contracting parties to the Union, under- 

Stood that the Dominion Government would 

provide and maintain the means which 

science and experience might determine, 

as the best and most efficient for the 

end in view within the range of possibi- 

Lity er" 

THE CHAIRMAN: What is that Privy Council 
retéerencay 

MR. CAMNBELL: That, my lord, is a report 
of a Committee of the Privy Council of Canada, approved 
by His Excellency in Council in 1885. It is found at 
page 6834 of the Transcript. I was just reading from 
that page of the record, Volume 36. It is all set out 
there. 

THE CHAIRMAN: Now then, where is that Privy 


Council Case? I mean the British - - 
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MR. CAMPBELL: The Privy Council British one 
is the Attorney General for Ontario v. the Attorney General 
for Canada, 1947, Appeal Cases 127. So that we have 1885 
Saying the same thing as 1947. | 

I could have wished that your Commission would 
he a continuing one till the end of September. We might 
now have this experiment worked out, but I submit that 
S80 long as the railway has it there in the record that the 
ferry must be tied to the train, so long there will be 
that difficulty. If the train is - two hours late, the 
ferry is; both sides are held up for two hours. The ferry 
cannot come down in the middle of the stream and hang around 
while the other one is ‘Waiting to get away. They must 
leave both sides at once, 

However, aS I have mentioned earlier, we have 
much happier relations now with the C.N.R. than we had 
at the commencement of this Commission's Sittings. The 
C.N.R. paid us the compliment of concluding their case 
with a special reference to Prince Edward Island. I 
might just mention in passing here that I Revere most 
pleasant relations with Mboth Mr. O'Donnell and Mr. Friel 
in relation to getting inf ormation required for the use 
of this Commission. We want to be friends with the C.N.R. 
and I think they want to be friends with us. One reason 
they would like to be friends with us, for instance; is 
that the Commission will notice from the map which is 
appended to the C.N.R. Brief where the lines are coloured 
in different «colours indicating whether a line is a 
feeder line or unproductive or revenue ling , that the 
line from Emerald Junction in Prince Edward Island to 
Sackville is a green line. That is a productive, freight- 


producing, revenue producing line to the C.N.R. They 
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want to be our friends and we want to be their friends. 

If I may say, my dee. just at this moment, because 
I must hurry on, that when I came to Ottawa I happened to 
meet the day before I left, Mr. Montgomery, the Superinten- 
dent in Charlottetown, and I told him I was coming by car 
and asked him what about crossing on the way back. He told 
me they were operating pretty well round the clock, and 
since I have been in Ottawa I have received a letter that 
he caused to be sent telling me to ask in Moncton and I 
would know just when the boat was leaving and so on. So, 
as I say, they are quite friendly. 

Now, with the permission of the Commission, 
because there is not very much time this afternoon and I 
would like to finish, I will pass on to Part III of the 
Prince Edward Island Brief, namely our argument for 
nationalization of the railways of Canada. At the outset 
I would like to make this statement - - 

THE CHAIRMAN: I suppose you are strengthened 
in this by the very greatly increased friendly attitude 
of the Canadian National Railways? 

MR. CAMPBELL: It has not dissuaded me any more. 
At the outset I might say just in passing that we are 
in Prince Edward Island, we are not socialists we are 
not communists, and we do not oetties in State control 
‘for the sake .of State control. I recall some twenty 
years ago when acting upon instructions from some principals 
in St. James St., we introduced into Prince Edward Island 
What were known as domicile companies, sometihing along the 
lines of the Delaware Corporktion,. and we have had 
considerable success with that until the transference of 
the succession duties to the Dominion. One of the things 
that one of my St. James St. principals did at that time, 


which I think was rather clever, he was introducing the 
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capitalists 
idea to his London . and he sent them a copy or copies 


of the Prince Edward Island Telephone Directory, so that 
there they could see on the printed page our British, 
Irish, French ancestry, but we did not have any bolsheviks 
and communists and people of that nature down there. We, 
as I say, are a stable, conservative people in Prince 
Edward Island. We are not socialists. We do not ask for 
nationalization of railways because we believe that State 
contro} in itself is preferable to private enterprise. 

Now, to commence my argument as if this were an 
ordinary lawsuit, with pleadings filed and the form of 
Submissions by the various provinces, by the railways, I 
would at this stage ask for a judgment by default. Since 
the Brief of Prince Edward Island was printed and filed 
and handed to all the Provinces, handed to all those 
present, my lord, to the Attorneys General of Quebec and 
Ontario (from whom we received polite acknowledgements 
and nothing else); from that day until this, on the record, 
in the pleadings, there is no word in defence, no defence 
has been filed. One sentence . tucked away in an 
Appendix to Part II of the C.P.R. Brief says:- 

"The Canadian Pacific is not in favour 

of the amalgamation with the Canadian National." 
One sentence in an Appendix to Part II. All the other 
provinces are silent and, as I say, if this were a lawsuit, 
I would ask for judgment by defautt. 

THE CHAIRMAN: Doesn't the Canadian Pacific say 
some place or other (I think in two or three places) that 
unless certain things are done, the Government of Canada 
may be confronted with the necessity of taking over the 
Cir skhet 

MR. CAMPBELL: Yes, my lord, but I was speaking 


of the pleadings against my own. 
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THE CHAIRMAN: Yes, I know. Oh, just against? 

MR. CAMPBELL: Yes, that was the only pleading, 
the only denial of my pleading .on the record, 

THE CHAIRMAN: Did not some of the labowt 
representatives also in their evidence bring that out? 
They are opposed to unification in any form? 

MR. CAMPBELL: Yes, some of the labour people, 
I am talking now of the people in the record, only of the 
record, the parties to the proceedings. 

THE CHAIRMAN: So you think you can ask for a 
verdict oe 

MR. CAMPBELE: Well, my lord, if this were a 
lawsuit I would ask for judgment. However, I do not need 
to do that, my lord. On the record itself I will ask for 
Judgment on the merits, and to shorten my argument I 
would like to point up the matter with the permission 
of the Commission by reading two or three pages from 
Volume 120, page 21696 from the argument of Dean Cronkite. 
Now, Sasktachewan came the nearest to any other Province 
in agreeing with Prince Edward Island. At page 21696 


of Volume 120, the following discussion occurs:- 
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"THE CHAIRMAN: Your Province doesn't advocate 
anything? 

MR. CRONKITE: No, except that I would like to 

elborate a little on that, but I will give you 2 

Straight answer. They haven't the answer, they don't 
know one way or another, but they would like some 
information. 

The position of the Province was exactly 
what it was stated to be. The Government had no 
doctrinaire views either for or against nationalization. 
It did not have the facilities for a proper investigation 
and the problem lay in the national rather than in 
the Provincial “field, and ith isnot too good tobe 
giving advice to other people. It was realized that 
the Canadian Pacific Railway had provided transportation 
services for a great number of years and that an 
affirmative answer to the question presented would 
require good reasons, reasons looking in the direction 
of advantage to the people of Canada. Nevertheless, 
it was evident that the Canadian National System had 
made great progress over the last few decades and that 
certain privately owned systems had not done at all well, 
some years ago, necessitating their nationalization 
by the Dominion of Canada. It was also felt that alleged 
difficulties in co- .peration among or between the existing 
railways might be more easily solved und2r public owner- 
ship. Hence, it was thought that the question put was 
a pertinent one, particularly to a Commission enjoying such 
wide powers of investigation. 

I should say, and I omitted to say in the written 
text, that one of the features that the province would 
be quite unable to go into and get any answer to is the 


matter of co-operation. It is undoubtedly beyond the position 
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of the province to do that. 

"THE CHAIRMAN: Are you bringing in co-operation 
there? 

"MR. CRONKITE: I am going to say more about it. 

"THE CHAIRMAN: You mean co-operation under the 
statute? 

"MR. CRONKITE: Between the two railways under the 
Canadian National-Canadian Pacific Act. 

"THE CHAIRMAN: Why do you mention that here? 

"MR. CRONKITE: I say that is one of the things 
that the province would like to investigate but is not in 
a position to do it itself. 

"THE CHAIRMAN: You raise that later on? 

"MR. CRONKITE: Yes. 

"THE CHAIRMAN: You know our commitment? in that 
respect. It is to report on the results achieved by the 
operation of that Act, and I think to Suggest any amend- 
ment or otherwise. Just let us make sure about that. We 
are to: 

",...review and report on the results 

achieved under the Canadian National-Canadian 

Pacific Act of 1933 and amendments thereto, 

making such recommendations as the present 

Situation warrants." 
Are you going to make any recommendations to us, which you 
think the present situation warrants? 

"MR. CRONKITE: No, sir. 

"THE CHAIRMAN: I see. 

"MR. CRONKITE: Except maybe incidentally. Maybe 
it is involved incidentally in some observations I make. 
But I should like to make the position of the province 
clear here, that on any problem of nationalization, the 


extent of the possibility of co-operation between the two 
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great railway systems is a relevant factor. 

"THE CHAIRMAN: You mean as an alternative to 
nationalization? 

"MR. CRONKITE: Yes. 

"The evidence submitted to this Commission over 
the past ten months has merely served to strengthen the 
conviction that the Suggestion, put forward on these 
three occasions by the province of Saskatchewan, should 
receive very serious consideration. Somewhat paradogically 
the evidence submitted by Professor McDougall on behalf 
of the Canadian Pacific Railway lends, perhaps, the 
strongest support of all to the proposition that public 
ownership of all railways may have a contribution to make 
to the solution of Canadian Transportation problems. 

"THE CHAIRMAN: You call it a contribution. If you 
have Government ownership, that is very complete, definite 
and final solution, is it not, and not a contribution? 

"MR. CRONKITE: I would hate to say it would be 
a complete solution. It would be final. 

"THE CHAIRMAN: It would oust everybody else. 

"MR. CRONKITE: That might not be the solution 
for the freight users, 

"THE CHAIRMAN: The responsibility of the railways 
functioning is thrown on the Dominion Government. 

"MR. CRONKITE: Yes. 

"THE CHAIRMAN: I do not see how you can call 
it contribution. 

"MR. CRONKITE: What I mean is this. It might 
be more satisfactory to the users of freight services. 

"THE CHAIRMAN: Is it not one of these things 
that, once done, can only with the very greatest difficulty, 
be undone? 


"MR. CRONKITE: That is quite true. 
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"THE CHAIRMAN: It would have to be final, it 
seems to me. 

"MR, CRONKITE: Looking at history, the movement 
has been from private to public rather than from public 
back to private. 

"THE CHAIRMAN: History bears that out, I think. 

"MR. CRONKITE: Yes, certainly. That is one of 
the reasons why the Province of Saskatchewan does not 


desire to be doctrinaire in that particular." 


* eH KF KH 


Now, that points up what has been said so far 
principally on the matter of nationalization. Mr. Cronkite 
Says that there would have to be good reasons why we 
would have nationalization: "That an affirmative answer 
to the question presented would require good reasons", 

Now, my lord, and members of the Commission, the best reason 
why we should have nationalization of the railways of Canada 
is that the present system does not work. 

THE CHAIRMAN: You say the present system does 
not work? 

MR. CAMPBELL: Yes. 

THE CHAIRMAN: Does the Brief of the Province 
Show wherein the present system does not work? 

MR. CAMPBELE: I propose to show that in a 
moment from the record. 

THE CHAIRMAN: I mean, there is no chapter and 
that sort of thing in your Brief? 

MR. CAMPBELL: Well, in a general way. 

THE CHAIRMAN: All right. 

MR. CAMPBELL: I propose now to deal with the 


record. The system, in fact no system that we have ever 
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had in Canada of railways, has ever worked, In 1917 
the system we then had did not work, and the Drayton 
Commission was obliged to nationalize most of the Pe iecee 
with the “exception of the C.P.R, Following that the 
system did not work, in 1918 and . 1921 when Lord 
Shaughnessy proposed that the C.P.R. should be owned by 
the Dominion Government and all Systems operated by the 
C.P.R. aS a management. The system didn't work, and in 
1930 and 1935 the Duff Commission thought that perheps 
co-operation would make the system work, but when Sir. 
Edward Beatty did not think so, 

At the risk of being tedious for a moment or 
two, I would just like to have in the back of our minds 
what Sir Edward Beatty did say, and I am reading from 
page 106 of our Piece 

"If were mistaken in our appreciation of the 

value of competition, or did not sufficiently realize 
the waste and losses it involved, and especially 
involved inrailway competition between the Govern- 
ment of Canada and a private company, should we 
perpetuate another fallacy on the assumption that 
we can have competition and cOsopera tion: that 

“we can struggle for conflicting interests and 

yet not conflict? Why delude ourselves into the 
belief that we are supermen, indifferent to the 
Spirit that competition and contest provoke, 

that we can maintain our own traffic and re- 

venues and yet divide them, that we can act like 
enemies and friends at the same time and, lastly, 
that we can afford to do the things we cannot 
afford to do and perpetuate the waste we cannot 


afford to perpetutate. 


empeiiitos, add Th Sheu sine haat its 


ott) duet guetiwt Hfot Hat a 
forcd tedtle DGC. “aan 
we Baas od! bli AF.5 i 
ont: yh baiisrroge ames pai Bete 
af Bets ole abit: meta suet oe 
eymfiog teeth teaiructt sc Bena yar wt wae 
whe) mote dhe! olitow modeqye asf! cater Bisow abd 7 
4 3 vate a BAS tO Wace 
1 Samay o eo edoLbed gated to Weber oe a 
eRe tas Ho oad! omy et! erst Ow ome Sank stew E yogi 
; one enibeas me TD bee ~yse OTS a iegwed sabia! 
ah | ~rrotnd. wa to Bow sea 
sat ‘bo epivietiowiqna ai “ont isietelo sree HEP | y es 
ssilceoy Sivan! oF Fiwe tor 6ib + aolsivsgnos Fe awtev foe 
bay stuaw ofr) 
esttavie: oat woswdsd ao te EF NOD vowilterrat Boviover ” re 
ow Biuvde ~ytegmio etaviing’ 2 fa abéned ‘Yo saan 


; "el dis Bek: yess Bae Lhsefound 2 dge8s 


Hedtt sewiquusae odd mt yostist todtoas’ stagtepreg - 
; POR? ~abifersqo-os bar ar Eretsomes avait Aad Swe 6 —/ 
bac eveorotat yattotiiars «ct ofygrere. itso yi a 
cay otad aewilovimn obmfon eel A irs LE bas Hoek soy ss bee 
; ak off Yonwo DREies Lasartagge ste ow ged need > 
| eaoverg westrive bas ac leisuger so PFadst tiriqa. | 
-97 fap offieds my ten adSdeiisn mes en Ga” a 
SHEE Vor ten sw tent - mead apsein Foy ‘bas Suerey the ; | 
cVitexrt <bne cats ome: caf ts secs bra setesaa | ate 
Soames, 30 @urtdd sit Se os Brethe sence! tania! 


FTP - 22866 - Mr. Campbell 


AND BEATTY AGAIN AT WINNIPEG ON FEBRUARY Gy 10591 = 
NN BEPAVANY 9, 19552 - 


"Some of the proponents of continuation of 
the present situation begin and end all arguments 
with the simple phrase: 'It igs against the interests 
of this country.' I often wonder if those who so 
complacently use this argument ever seriously otis 
Sider what the interests of Canada are. Do they 
consist, in their estimation, in the maintenance 
of two systems operating in competition and under 
the hazard of possible bankruptcy, or in a .uni- 
fied system which will provide adequate facility 
to all parts of Canada, with economy in ‘:opera- 
tion and administration not possible of attainment 
by any other method? 

"No scheme of co-operation between competing 
companies, however far it may be pursued, will 
effect these essential economies without risk to 
the integrity of one property or the other, and 
corresponding damage to Canadian credit. 

"The necessary economies can be reached 
through some form of Unified operation and control. 
It can be done without drastic impairment of the 
service necessary to our industries and to our 
economic stability. The management would have 
to be armed with authority to accomplish them 
with the least possible disturbance, and 
without calling on any section of the community 
to carry an unfair burden of sacrifices. I 
believe it is possible to do all this, and eyet 
to surround the operation with safeguards suffi- 
cient to relieve the anxiety of those most 


obsessed with the dread of monopoly. 
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"I am unqualifiedly in favour of unification 
of these properties for the purpose of administration. 
Most careful and comprehensive enquiries by the 
officers of the Company have persuaded me that under 


unification permanent economies of seventy five 


million dollars a year will be secured after a reasonable 


period has elapsed to permit adjustments to be made 
in an orderly way. These economies are not of the 
temporary or distress variety which the depression 
has forced upon us, and they are not designed to 
eliminate any essential service to the public or 
remove trackage where its retention is necessary in 
the national interest, and where there is not already 
in existence another facility capable of adequately 
providing for traffic needs. 

"It is only right that I should point out to 
you two things which will have a great effect on the 
wisdom or otherwise of this policy. The first is 
that unification, of .ecessity, will lessen the 
extent of all capital expenditures for many years, 
because the unified company will have for joint use 
all the facilities, trackage, motive power and 
rolling stock of both companies. 

"The second important question is that whieh 
arises from the fact that because of the heavy 
accumulation of debt and of the enormous losses 
inecurreadvin, prior years, we must not only restrict 
our expenditures in the future, but we must improve 
our revenue position to the extent of being 
able to replace gradually the moneys so lost. 

We must reduce the drain on the public exchequer, 
and with wise administration and normal conditions, 


it is not too much to expect that in time not 
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only will the full interest due the public be avail- 
able to the owners of the National Railways but a 
Substantial mount in addition which will go to 
provide interest on the money advanced by the Govern- 
ment on which no interest has as yet been paid. 

"We in Canada have been prone to greatly 
exaggerate the value and benefits of competition 
and to disregard the cost and waste incident to it. 
We have also established a kind of competition 
which is, so far as I know, peculiar to this country 
namely that between the State itself and a private 
corporation. That species of competition contains 
elements of injustice to private investors which is 
inescapable, and the wonder is that it could have 
continued for so long a period without more dis- 
astrous consequences than we have experienced..... 

"The principle of Somnernstt on without 
consolidation has been recently approved by a 
committee of the Senate, no doubt in the view that 
this should be fully tried out before adopting 
more extreme measures, but I remain of the opinion 
that wit is in the interest of Canada that more 
drastic measures should be taken at as early a 
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At page 109 

"There are some who Suggest the solution to the 
railway problem is to be found in on increase in 
freight rates. It is true thet our retes are among 
the lowest in the world, as I have already said, and 
in some cases they mey be unnecessarily low. The 
freight rate structure is, however, a complex offair, 
end radical changes in it mey produce unfortunate 
effects. A considerable increase in the rate on any 
major type of traffic, could Scarcely fail to be 
damaging to the national interest, and for my part, 
I should regret to see this tried until everything 
possible has been done to eliminete waste in our 
transportation system," 

The system, then, did not work, before this 
last war, nor has it worked Since. And the > jamezing 
fact, the amazing thing to me, my lord, is thet we ere 
now at Volume 127 today, snd not one witness has gone on 
this stond and said in terms thot the present system works, 
that it is a good system. Not one witness who has appeared 
in the mess of evidence which has been given before this 
Commission has gone on the witness stand end ssid thet this 
system of competition between ea private enterprise send the 
Government of Canada is a good system ond that this system 
ought to be continued, Surely there should be one witness 
to say thet. 

THE CHAIRMAN: Have not several of the provincial 
representatives told us that they wish the Cansdian Pacific 
to be continued 3s 3 private enterprise? They have, you see, 
Isn't that, indirectly Sst Jesst: --« 

MR. CAMPBELL: Indirectly, yes, my lord, indirectly, 


but surely there should be one witness to say it directly. 
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Now let us see what Mr. Welker, the President 
of the Censdien Pacific, says. Surely he should have 
been 9 person to say thet. In Volume 65, at page 13573; 
"Q. On page 91, paragraph (dad), I should like to 
take this peregraph sentence by sentence and see if 
there “is ‘any agreement at any time. 
'It is obvious that if railways ere to continue 
to meet the needs of United States and of Censdian 
transportation, new Capital will be constantly 
required for extensions, improvements, rolling 
Stock, and other capital facilities,' 


Is that all right so far? Do you agree with that 


sentence? 
A. Yes. 
Q. 'This future capital con only come from two 


sources, the Government or the owners of private 


capital,.! 
A. I egree with that. 
Q. ‘But private capital is only likely to seek 
investment when there is 5 reasonably sure return,! 
Ae I agree with that. 
Q. 'But, due to the conflict between, on the one 
hand, rising operating costs and taxes upon rail- 
ways, and on the other, e constant and strong demand 
for reduction in freight and passenger rates, it 
becomes increesingly evident by examining the 
financial record of North American rails over the 
last three decades that the return to the private 
investor has been declining, ! 
A. I think thet is probably the wenerel trend, 
although there have been mony intervals when it was not 
true, 


Q. 'Indeed, simec 1931 it hss disa'ppeered in 
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many instences,! 
Ay Notably in the case of the railroads that went 
bankrupt in the United States, 
Q. And in the cese of your own roilway which ceased 
to pay dividends? 
A. Yash 
Q. 'If this decline continues, then ultimately 
no more private capital will be invested in rails,! 
A. Yes, but thet is based on the premise that 
operating costs sana taxes on reilways will continue to 
increase, and that the rail rate level Will not keep 
pace with it, 
Q. So that you must hove higher freight rates or 
less operating costs? 
A. One or the other, yes. 
Q* And the only alternative to that is government 
aid? 
Big Of pptticns 
Q. Let us see where the fallacy is. 
Ho UGl) do not. see the objection to higher freight 
rates when the Semeral price level of the whole community 
rises, 
Q. Iwas not Speaking of any objection to it, Mr. 
| Walker. The railway must have more revenue? 
A. Or less expense, yes, I egree, 
Q@. And the only alternative to that comes from the 
Sovernment or benkruptcy? 
A. Yes, 
THE CHAIRMAN: Q@. How might less expense be 
brought about, Mr, Welker? 
| A. Well, Mr, Chairman, it is not inconceivable that 
weees will eventually go down instead of going up. I 


. think itis quite possible that there will be 2 material 
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reduction in the price level from the present in- 
flationary level," 
Now, there, my Lord. 26 thie presumebly considered 
enswer of the President of the Canadian Pacific Reilwsy as 
to the only hope he has of evoiding government seid or 
bankruptcy or en increase in freight rates - thet the 
present wage level will go down. 
Now, what happens when the present wage level 
goes down? We have a depression, end then we have aks 
Edward Beatty Soying we must have unification - a vicious 
circle. 
Let us see, though: Mr. Walker says, in Volume 
65, at page 13593: 
"There is not an industrial enterprise in this 
country today which is not infinitely more prosperous 
than it was in 1939. You cannot pick up 2 newspaper 
without seeing that this or that concern hes increased 
its dividends end has hed the best year in ite history." 
Is that inflation? Is prosperity inflation? At 
pege 13569, a few pages before, I asked Mr. Wolker if he 
agreed with Colonel Wilgus; I said: 
"' Col, Williem J. Wilgus (The Railwoy Inter- 
relations of the United States and Conade, 1937) 
States at page 282; 
"Public ownership of railways, nationally 
consolidated, thus being deemed to be unescapable 
1m the Lone run..." 

I suppose you do not agree with Mr. Wilgus? 
A. I think that is an srgument of defect." 

My. lord, if there ever was an ergument of defeat, 
it is the ergument of the President of the Canadian Pacific 
Reilway, that we have prosperity now but that prosperity 


is inflation and we must get rid of them both together, 
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I make this statement without fear of Successful contredic- 
tion, that if a country is not normally prosperous it is 
not prosperous ab @iLs ond’ if the country is normelly pros- 
perous and the C.P.R. is yet on the brink of bankruptcy, 
the system does not work, 
Now let me pass to thenext metter. I am sure 
we all agree with Dr, Angus, in Volume 117, page 21202, 
Where Dr. Angus is esking a question of Mr. Fairweather: 
"If we take the evidence that has been presented 
to the Commission as e°* hundred per cent serious end as 
complete, as complete Story, to which we do not have to 
add a few graina of Salt, we get this sort of picture: 
In a large and increasing sector of the economy there 
is not a monopoly of transportation, because of water 
competition or truck competition. On the other hand, 
in some sress there is only one railwey, so that you 
have a railway monopoly in any case. The benefits of 
the competition between the two raoilwoys seem to be 
rather nebulous things; we have had very great difficulty 
in getting sny precise information as to \: benefit 
conferred on consumers or Shippers by competition be- 
tween the C8nedion National and the Censdien Pacific 
Railways." 
It is true that Mr, Fairweather Gemurs 2 little at page 
21204, when he says: 
ORES WEIL, Saintt Prentiss you ere under-estimating 
the competitive angle." 
But, beering in mind that Dr, Angus hed said to Mr. Feir- 
weether, "if we are s hundr-eg per cent serious in this 
matter," let us just see ow seriows Mr. Fairweather is 
when he seys, "I think you are und xr-estimating the com- 
petitive sengle," 
I turn to Volume Lil, at pages 20356, where Mr. Fair- 


weather is being cross examined bjy Mr. Evens: 
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"Q. I thought what you indicated in your previous 
evidence was that you foresaw in the future and in 
the immediate present, increased highway competition? 
hoe | Yes.” 
That was to Mr. Evens, 
And et Volume 117, page 21249 - I just want to see 
how serious Mr. Fairweather was - the ‘question was put 
by Mr. Covert: 
"Q. What I wanted to fina out was whether or not you 
thought it was feasible under those circumstances thot 
these matters should be brought before the Board of 
Tronsport Commissioners..." 
That is, these matters of economy. 
"Ae Well, I really do not know. I would hopse that the 
railway will accomplish many economies, or as much 
economy as is reasonable, all things considersed, under 
the provisions of the Canadian National-Cona:\Sian Pact fic 
Act. Now, if they do not, well, I think tha‘t certainly” 
the situation might be examined into. Whether it 
Should be exomined into as part of a rate C3ase, I cannot 
quite see why it Should, in 9 particular raite case, I 
See it as part of the broad problem of deal@ing with 
the railways of the country. It is one of the manage~ 
riel problems, and as Such it should recei'.ve attention, 
It is by no mesns the biggest. The biggesst thing 
that there is in the country is this highway competition 
that I have been mentioning." 
Now, what is the use of Mr. Fairweather saying 
to Dr, Angus that he thinks that Dr. Angus iss under-estimating 
the competitive engle between the two rdilwetys, when Mr, 
Fairweather himself Says that the biggest tlning there is in 
this country is the compettition/highways amd railweys, and 


we know that from hearing the evidence? Therefore we can 
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agree with Dr. Angus! statement that the benefits of 
competition are nebulous things, rsther nebulous, ond on 
the record as we find it before the Commission we heve no 
fear of politicel interference or Government control in 
connection with the operation of the Conedien Nationel 
Railweys or any Government Railways in Caeneda. 
It is true thet 9 cloud of political controversy 
epose some years ego in connection with the late 
Sir Henry Thorton, but a student of the situation will 
readily see many other factors in thet situation. And 
on the record, as I Say, Mr. Donald Goydon, who should 
know, says there is absolutely no government interference, 
no political interference, in the operation of the railwey. 
Mr. Folrweather seys, "No." At Volume 111, page 20345: 
"@. Would the Cansdtean National not be in perhaps 
a little more exposed position with regard to demands 
for rate reductions or demends for increases in wages, 
end consequently would that not press on the C.P.R. a 
little bit more than ordinarily would be the cose? 
A. Thet is a very interesting question. It is a 
matter on which I do not mind saying that in my 
early association with a government-owned enterprise 
I had substantial fear. Experience gained over some 
thirty odd years, a little more then thirty years, has 
taught me that if we can continue in the future the 
Same sort of manageriel skills end the same type of 
direction that we have had in the past, that those fears 
ere groundless, The privately owned property and the 
publicly owned property heve met on those matters end 
have seen eye to eye, and have dealt with them foirly 
end squsrely, end I have not seen any cliscernible trend 
whereby the Canadien National managememt was softer 


than your private menagement in this regard. 
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Q. Do you think the sttitude of the provinces or 

the attitude of labour is softer? 

ek Well, the attitude of labour is heturally to get 
what it can, end I do not blame them. I can quite 
understand that the attitude of the public who pay the 
freight rates is that they desire to get them as low 
es they can. It is always a stress between opposirg 
LOVCCSseuha] ‘7 can say is that in my experinnce the 
monagement of the publicly owned railway hes not been 
déficient in that regard," 

And on another oecasion - I find I have misleed 
Lhe -citotion ~.. notice Mr. Foirweather Said that the 
Canadian National msde "no attempt to sweeten our eppesrance 
before Parlisment." 

Now, that is the record, and the Chairman's question 
of yesterday points up the argument in that respect. At 
Volume 126, yesterday's transcript, at page 22753, when 
your lordship was asking Mr, Barry what his Opinion was 
with relation to appeals to the Privy Council of Conada, 
appeals to the Government of Canada: 

"THE CHAIRMAN: { mean, you are appealing to one 
of the railways esking to have its own rates reduced, 
are Fou not? 

MR. BARRY: Well, sir, that would mean normally 
that they would be prejudiced against uS, OWning one 
of the railways, but we are Still satisfied to appeal 
to them." 

THE CHAIRMAN: Would you repeat my question? 

MR. CAMPBELL: Perhaps I had better g0 back one 

question before; 

"THE CHAIRMAN: Did it ever occur to you as an 
objection to the present appeal that those who appealed 


were the owners of one of the railways? The Government 
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of Conada owns the C.N.R., doesn't it? 
MR. BARRY: That is right, sir, 
THE CHAIRMAN: And then you eppeal to the Government 
of Canada against the-- 
MR. BARRY: Well, objectionable from whose Standpoint, 
sir? 
THE CHAIRMAN: TI mean, you are appealing to one of 
the railways" -~- 

THE CHAIRMAN: To the Owner of one of the railways, 

I think it should be, 

MR. CAMPBELL: "...t0 the owner of one of the 

railways asking to have its rates reduced, sre 
you not? 
MR. BARRY: Well, sir, thet would meen normally 
that they would be prejudiced ageinst us, owning one of 
the railweys, but we sre Still satisfied to appeal to 
them, 
THE CHAIRMAN: TI See. Have you ever considered 
that? It moy seem 3 little anomalous to have an appeal 
to the owner of 5 property against himself, his own 
interests. Well, I guess you have not." 
THE CHAIRMAN: What is the volume and page of thot? 
MR. CAMPBELL: That is Volume 126, my lord, at | 
page 22753. 

Now, that little exchange - iin itself points out 
Just what I have been saying sbout the Government control of 
8 railway. The very fact of the existing of this Royal 
Commission points up how the Government exercised no control 
Over the railway que railway. It ~ sits on appeals, it 
hears evidence, it sppoints Royal Commissions at the instsnee 
of provinces against what you might call its own railway. So 


on tshe record, my lord, there is no Government control or fear; 


theree is no bogey of political interference. 
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Then, your lordship, while we are Speaking about 
yesterdey's record, at pege 22750: 

"THE CHAIRMAN: Now you ere talking about the 

C.P.R. also. Wheat ls your attitude toword the C.P.R.? 
That-ts should continue eS 3 private enterprise? 

MR. BARRY: I have no instructions otherwise, 

your lordship, 

THE CHAIRMAN: That is as far as you can go? 

MR. BARRY: Thet is PANG. paw 

This is e serious matter, my lord, and I might 

méke the pious wish « thet is all I can do, make the 
pious wish - that your lordship might put that question to 
counsel for the C.N.R. when they argue the case. 

Now, having dispelled the bogey of political 
interference, having exploded the competition theory, let 
us see if we can for 95 few moments just where the fallecy 
exists, in the argument of the Province of Prince Edward 
Island, 


People sometimes Say during the course of this 


Commission's sittings, "What are you going to argue? I 
see you have got that amalgamation thing in there, you 
have got netionalizetion of the railways, Wheat are you 
going to talk about?" "Oh, I suppose I will have to talk 
about netionelizetion," “Oh, Shae i". 

Now, just let us see: because people assume there 
must be a fallacy in it, otherwise: we misht heve had it 
before now. I dislike being Disr@elian, and I am not a 


than \ 
prophet any more/Disraeli was whens he seid they would hear 


him someday, 


(‘Page 22882 follows) 
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THE CHAIRMAN: When he Said what? 

MR CAMPBELL: He told the House that they would 
listen to him some day. But I do think that some day, in 
all Seriousness, nationalization is coming. I do not know 
if this Commission Will think it Should come now, but let 
us see--- 

THE CHAIRMAN; They may give you a peerage; that 
is what they did to Disraeli. 

MR CAMPBELL: Let us see if we can -- I would 
like to find it er aes the fallacy is in this argument. 

The transportation costs of C nada are paid by 
the people of Canada. I think that is a fain assertion, 
There may be some costs paid otherwise, but as a whole the 
transportation costs are paid by the people of Canada. 

The bills must be paid, whether the rates are high, whether 
they are low, whether they are paid by the shipper or by 

the consignee or by the producer or by the consumer; the 
transportation costs of Canada must be paid by the Canadian 
people. From which pocket they are paid does not enter into 
that statement. 

Now, there have been arguments about the cost of 
service principle, the rate base and rate of return, and so 
on, but apart from all that, on any given commodity the 
freight rate is what the traffic will bear -- what the 
traffic will bear, I mean, in its proper sense, used in its 
Droper sense, is what the freight rate is. That is what has 
to be paid by the people of Canada. AS my colleague Mr. 
Darby showed this morning, the level of what the traffic will 
bear has been reached in the case of Prince Edward Island. 

I think the record more or less indicates that for practical 
Purposes what the traffic will bear has pretty nearly been 
reached all over Canada. Mr. Fairweather Says this is the 


biggest thing in this country -- they are up against highway 
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competition, they are up against truck competition, it is 
the biggest thing, it has got him worried to death. They 
are getting as much as they can get. The railways do not 
have the answer; they are trying the best they can. 
Freight rate levels in Canada now, Or with one more in- 
crease -- to what odds? Ten per cent, five per cent, 
twenty per cent -- strike impending -- new wage demands, 
new freight rate levels, other wage demands, other freight 
rate levels -- I submit that it is not trite to say that 
we have arrived at the Stage, from the standpoint of the 
people of Canada as producers or consumers, as shippers or 
consignees, where what the traffic will bear has been 
achieved, and not only from the standpoint of the people 
who pay the bills, but that Stage has been reached for the 
railways. 

Mr. Fairweather, in volume L17, at page 21259, 

being questioned byeDr.. ‘Innis* 

"COMMISSIONER INNIS: I would like to ask a few 
questions before Mr. MacPherson. This does not 
refer particularly to what you have been saying about 
G Ni-P co-operation, but I think you made a sug- 
gestion at one point (in fact Dr. Angus referred to 
it) that there was a danger of the railways pressing 
themselves out of the market by higher rates? 

A. Yes. 

Q. How quickly could you determine whether that 
was happening? 

A. I think it would be very difficult to deter- 
mine it with any degree of precision. The reason I 
could not answer, I did say that owing to the warping 
that has taken place in the rate structure, there are 
costs being transferred to marginal producers, that 


is, transportation costs, which they would not have to 
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bear when all that you were curing was the effect of 
inflation. You might infer that because his product 
went up, the value proportionate to the inflation, 
that therefore he could stand an increase in the 
rate. That would be true, but what is happening in 
this country and what is happening in the United 
States is something that is very much worse than 
that, that you have a Situation where the tapered 
rate structure which Was SO essential to the develop- 
ment of this country is being warped, and it is 
because you have to meet the overall position and you 
cannot get your net revenues in the short haul and 
high valued field on account of highway competition; 
you necessarily have to load that on the marginal 
producer, and that is the deadly part of this situa- 
tion. Now, it was because I knew that that process 
was going on that I felt there was danger of inter- 
fering with the productive economy of the country. 
Q. You have no indicators which would tell you 
with any sensiti-eness whether the rates were too high 
or whether they were too low? 
A. No, no statistical indicators, sir; but I am, 
as I say, head of our development section and I 
therefore come in contact with new industry, and these 
new industries are almost invariably marginal pro- 
ducers at least initially" —_- 
I might say here, on the record, so is the primary producer 


is Prince Edward Island a marginal producer  _.. 


"and I know the difficulty we are having in that 
regard. Freight rates as applied to these people are 
very very important, and when I see these freight rates 


loaded with the by-effect of this uneconomic situation, 
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highway vs. railway, I get very much concerned." 
And, as he said here, "You cannot get your net revenues 
in the short haul and high valued field," so you have to 
go to the long haul and marginal producer field. 
THE CHAIRMAN: We will take a few minutes off now. 


MR CAMPBELL: We had seen at page 21259. in 
volume 117 that Mr. Fairweather said that you necessarily 
have to load that on the marginal producer, and that is 
the deadly part of this Situation, because you cannot get 
your net revenues in the short haul and high valued 
field. But we can get our revenues in the short haul and 
high valued field -- and that is the proper place to get 
them in any event -- by nationalization. 

Now, we have remembered that the people of Canada 
must pay the transportation bill. Our "what the traffic 
will bear" level has been attained both with respect to 
Shippers and consignees, producers and consumers, both with 
respect to the people of Canada and with respect to the 
railways of Canada. What the railways would like to be able 
to do but what they cannot do because of highway competition 
is to get their increased revenues in the short haul and 
high valued field, and the only way they can do that is by 
the nationalization of the C.P.R. 

Let us see if we can find any fallacy in this. 
Income taxes today are twelve times the amount of customs 
revenues. It is true that fifteen years ago, as Dr. Innis 
pointed out in the Jones Report, when customs revenues were 
greater than income tax revenues, deficits on Government- 
owned railways having to be paid from revenue derived from 


the customs increased the burden on those very outlying 
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districts which suffer most already from the long haul 
freight increases. That is where they say now we have to 
get it if we are going to get it under the present set-up, 
we will have to get it on the long haul, we cannot get it 
on these short high valued hauls. It is true, as I Say, 
as Dr. Innis points out, these people in Prince Edward 
Island, these people in Nova Scotia, these people in 
British Columbia, who pay customs duty, who buy clothing 
and buy shoes, who buy implements of production and buy 
things either on which there is a customs duty or which are 
built in Canada under customs protection, under the pro- 
tection of the tariff, are in the position that an increase 
in freight rates to them, at least an increase in deficit 
on a Government road to them, is merely adding to their 
customs duties which they must pay on the goods which they 
use. That is not so today. Today, as I Say, the income 
tax receipts of Canada are twelve times the customs duties, 
and by far the largest amount of income which the Dominion 
Government receives. For all practical purposes we might 
Say that it is the item of revenue of the Government of 
Canada. 

Now, suppose we nationalize the G;PcR., and 
Suppose there is a deficit on the total of the two railways, 
and the Board of Transport Commissioners says, "The railways 
have to have an increase. We have had to avert this 
Strike, we have had to raise wages, and we have to have a 
lot more money for the railways, but what the traffic will 
bear, owing to highway competition, has been reached, so we 
cannot raise freight rates, so we cannot give them any more 
money; they will just have to have a deficit." Now, who 
bears that deficite The money has to be paid, we have seen, 
by the people of Canada. It is then paid by the people of 


Canada, by the people of Canada who are best able to pay it. 
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I wish to thank you, my lord and members of the 
Commission, for your kindness, and I wish to extend to 
you 4 very cordial invitation on behalf of the Province 
of Prince Edward Island to come and visit us again, either 
at your leisure or on business duties. 

I might say just one word in closing. This 
matter of nationalization of the railways is a very serious 
matter, and your Commission perhaps should not overlook 
the fact, which of course you very well know, that your 
Commission will only recommend to the Government. If you 
gentlemen should come to the conclusion that nationalization 
of the railways of Canada is a solution to the problems 
that confront it transportationwise in Canada, then the 
burden of the final decision is not on this Commission, 
and the people of Canada may rest assured that they will 
be fully protected by both the Government of Canada and 
by Parliament, and possibly even by the people, before such 
a step should be finally and irrevocably taken. 

THE CHAIRMAN: Thank you, Mr. Campbell. 

Next, Mr. Covert? 

MR COVERT: Mr. Carson. 


THE CHAIRMAN: Very well, Mr. Carson. 
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ARGUMENT SUBMITTED BY 
CANADIAN PACIFIC RAILWAY 


Argument by Mr. Carson 


MR CARSON: May it please the Commission: 

Since your appointment on the 29th of December, 
1948, this Commission has patiently sat through 126 days 
of evidence and argument, the record of which has now 
reached 22270 pages of transcript. You have heard evidence 
and representations from many witnesses and lawyers on a 
vast number of Subjects, involving masses of detail and 
complexity, and reflecting wide differences of viewpoint. 
In these circumstances it may not be too much to mention 
that you have many times felt utterly befogged and over- 
whelmed. As you now approach the heavy responsibility of 
considering the report you are to make to the Governor in 
Council, it would not seem unreasonable to assume that you 
would welcome every effort on the part of any counsel 
addressing you to strip the case of its details and com- 
plexities, and to try to examine the essential problems in 
as clear a focus as possible. 

For my part, in opening the argument on behalf of 
the Canadian Pacific, I shall strive to approach the matter 
from that viewpoint, and to that end I think it would clear 
the air, to some extent at least, if I were permitted at 
the outset of my argument to make some general observations. 

I believe that the Commission has before it a 
typewritten memorandum of the notes of argument that I 
propose to present, and this part that I have described as 
general observations carries through to about page 16. 

May I say to the Commission that as I am going through this 
part of the argument it may occur to you that there are 
matters that arouse your interest, and may I assure you 


that they will be developed in detail by one or other of 
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my colleagues or myself as we proceed. 
INTRODUCTION 
i In the first instance, I would like to bring to 
the attention of your Commission what brought about your 
appointment and what has given rise to the many alleged 
problems that have been discussed before you during the 
course of these hearings. 
(What brought about the appointment of the Royel Commission) 
on In that connection may I briefly remind the Com- 
mission of the introductory paragraph of the Order in Council 
under which it was appointed. That paragraph reads as 
follows: 

"The Committee of the Privy Council have had 
before them a report from the Rt. Hon. Louis 
St.Laurent, the Prime Minister, stating that it has 
been represented to the Government that, by reason 
of economic, Seographic, and other disadvantages, 
certain sections of Canada are adversely affected by 
transportation difficulties and by certain anomalies 
which are said to be found in the existing tariffs 


of tolls and rates." 


(Freight rate increases at the root of the alleged problems) 


(Provincial opposition) 


3 The representations to the Government referred to 
in the Order in Council ana leading to the appointment of 
this Commission emanated from the seven Provincial Govern- 
ments which, since October, 1946, have vigorously opposed 

the applications made by the railways of Canada for increases 
in freight rates. The appointment of the Commission resulted 
from the complaints of these seven Provincial Governments 
following the Judgment of the Board of Transport Commission- 
ers of March 30, 1948, authorizing a general increase in 


freight rates of 21%. ‘These complaints, while covering a very 
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broad field and following the form of complaints which 
have been made off and on for the past thirty-five years, 
are basically and in reality directed to the payment of 
higher freight rates. Increases in freight rates con- 
stitute the very root that has grown to the wide-spreading 
foliage of many alleged problems put to your Commission. 
4, Let me say a few words on that subject with a 
brief reference to what has happened over the last few 
years. 


Fundamentally, railway companies are not immune 


to ordinary economic influences. If their wages rise and if 


their material costs increase, they have no escape from 
increasing their charges to meet their needs. If private 
enterprise railway companies cannot do so, they cannot 


Survive. 


(Page 22894 follows) 
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No one can be unaware of the enormous increase 
that has occurred in the wages of labour and the cost of 
materials in recent years. Commercial enterprises and 
primary producers have had no choice but to increase sub- 
Stantially the prices of their products, Even Provincial 
governments have felt the pinch of increased costs and 
have been compelled to pass on theeffect of such increased 
costs to the citizens they serve in the way of increased 
taxation. 

Railway companies are no different in that res- 
pect than anyone else, But since the railways of this 
country launched their first application for increased 
rates in October, 1946, they have encountered the most 
Sustained and the most vigorous opposition from seven 
Provincial Gover;ments that could possibly be imagined. 

Substantial increases in freight rates following 
World War II were inevitable, The need for such increases 
Should have caused no surprise to anyone. The seven 
Provincial governments,however, professed to be surprised, 
Their professed surprise and the extremity to which they 
carried their opposition are demonstrated by the position 
they took before the Governor in Council on September 27th 
1948, in their appeal from the 21% increase. On that 
occasionthey contended that the Canadian Facific's 
financial position did not justify any increase in rates 
and that the 21% increase should be set aside, 

May I read from their submission to the Governor 
in Council dated September 27th, 1948, at p. 47 as follows: 
and this is a summary at the end of their brief. 

SUMMARY 

We submit: 

1. That had the Board applied the proper principles 

to the consideration of the financial need of the 


Canadian Pacific with respect to 
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(a) the allocation of Fixed Charges and Dividends 
between Railway Earnings and Other Income; 

(b) surplus requirements: 

(c) maintenance charges including depreciation charges 
therein; 

it would have found that the Canadian Pacific's fin- 


ancial position did not justify any increase in rates, 


This is shown by the Re-statement following the Board's 


formula to be found at page 13. 
We accordingly ask for the following relief: 
(a) That the Order of the Board granting the 
21% increase be vacated and set aside; or, in the al- 
1" 


ternative: 


and then they went on with certain alternative prayers, 


ec The Governor in Council declined to set aside the 
increase of 21% but directed the Board to review certain 
complaints of the Provinces in accordance with the terms 
onOrdern dm Council PC, 4678, Fursuant to that Order 
in Council, the Board undertook a review of the earlier 
judgment concurrently with an application for a further 
increase of 20%, These proceedings required another 
lengthy hearing before the Board of Transport Commissioners 
in February, March and April, 1949, with no let-up in the 
Provincial opposition, When in September, 1949, the Board 
authorized an interim increase of 8%, the complaining 
Provinces opposed an application for leave to appeal to the 
Supreme Court of Canada on certain questions of law. Leave 
was granted and the appeal to the Supreme Court was then 
opposed bythe same provinces, 

os It having been held by the Supreme Court that the 
Board had failed to perform its duty in certain respects in 
merely authorizing an interim increase, the application of 


the railways to obtain a final determination of their 
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application for a 20% increase launched back in July, 
1948, was again opposed by the same provinces with renewed 
vigour before the Board when the railways in February of 
1950 presented their case for final determination, 
Te Judgment having been delivered by the Board on March 
1, 1, 1950, substituting an increase of 16% for the interim 
increase of 8%, the railways applied to the Board under 
date of 10th March, 1950, to reopen the application on the 
ground of certain errors alleged by the railways to’ have 
taken place in awarding only 16% instead of 20%. This 
application was heard before the Board on 17th April last 
and met with the same vigorous opposition from the same 
Provincial Governments, 
8. Meantime and under date of 17th March, 1950, the same 
Seven Provincial Govennments launched an appeal to the 
Governor in Council from the order authorizing the 8% fis 
crease and from the order authorizing the substitution of a 
16% increase, 

(Complaints to this Commission are basically designed to 

produce lower basis of rates.) 
9. I have taken time to refer briefly to the history of 
events over the last three years so as to remind the Com- 
mission of the vigorous and sustained opposition made by the 
seven Provincial Governments to the efforts by the railways 
to obtain increased rates to meet their increased costs of 
operation, I would respectfully suggest that almost without 
exception the complaints which your Commission has heard 
from the Counsel for the seven Provinces and from the 
witnesses they have produced are basically complaints 
designed to produce for those complaining a lower basis 
of rates, Almost all the remedies which your Commission 
has been asked to recommend have their foundation in the 


desire of many of the groups and interests appearing before 
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your Commission to transfer either to other parts of Canada 
or to the taxpayers at large, in whole or in part, the burden 
of increases of rates which have taken place or which are 

or will be in the process of adjudication. 


(People and interests appearing before this Comm 


ission) 
EE on EEE ET a ee ee ee 


10. Throughout the long course of the proceedings before 
this Commission, you have no doubt been struck with the ten- 
dency on the part of those who have complaints to come 
forward, and the tendency on the part of those who have no 
complaints not to come forward. The result has been that 
there has been a very large body of people and interests 
who have not been heard on the other Side of the question, 
Many of the problems discussed before your Commission have 
been of such complexity that it is not at all surprising 
that a great body of people in Canada have neither the time 
nor the money to Study such problems and present any Theale 
ligent or helpful views. 

It would be wrong, in my Submission, to assume that 
those who have appeared before this Commission and have made 
such complaints are representative of a large majority of 
the shipping public or of the people of Canada. It has been 
argued here, as indeed it has on many occasions before the 
Board of Transport Commissioners, that the seven Provincial 
Governments whose Counsel have been in the forefront of all 
the rate proceedings in the last three years, truly represent 
the mass of individuals who pay the freight rates, It seems 
to me that there is a wide distinction between the representa- 
tive capacity of Provincial Governments as disclosed by 
their strength at the polls, on the one hand, and the asser- 
tion that, having been chosen the elected representatives 
of their people,they can be said truly to represent the sen- 


timents of the people on a matter so complex as freight rates, 
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One can scarcely believe that any thinking Canadian 
would question the need to have safe and adequate rail trans- 
portation in Canada or that he would question the need of 
the railways for a substantial rate increase in 1948, And 
yet, if the seven complaining Provinces had had their way 
before the Cabinet in September, 1948, the 21% increase 
would have been set aside and no increase allowed. In that 
event, and if the Canadian Pacific could obtain no increase 
in rates in a period of high traffic volume, its inability 
to obtain increased freight rates in times of depression 
and low traffic volume would ultimately lead to the 
bankruptcy of the Canadian Pacific, 

The gravity of the problem resulting from railroad 
prosperity not being permitted to keep pace with general 
economic prosperity is clearly and concisely expressed in 
Dearing and Owen's book on National Transportation Policy, 
published in 1949, 

THE CHAIRMAN; Is that in the United States? 

MR. CARSON: Yes, my lord, that is published by the 
Brookings Institution, 

At page 372, the authors made this statement: 

"Delays inherent in the regulatory procedure have been 
damaging to the railroad financial position". 
My learned friend Mr, Evans will deal with certain observa- 
tions of the authors in support of that statement, but your 
Commission will find two paragraphs on page 373 that give 
emphasis to the gravity of the problem to which I have re- 
ferred. Those two paragraphs read as follows: 
"Because of these regulatory rigidities and the 
resulting lag between increasing costs and revenue, 
the carriers as a whole have not benefited substantially 
from the general post-war prosperity. In fact the 


current financial and operating position of the railroads 
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"stands in striking contrast to the prosperous 
conditions of other industries, The carriers are 

now operating at approximately their practical freight 
capacity; yet their operating ratios and net earnings 
are reminiscent of the period when general business 
Stagnation and low traffic levels afforded ample 
€Xplanation for unsatisfactory financial results. 

This reversal of the historic relationship be- 
tween railroad prosperity and the general level of 
business activity creates a grave problem of public 
policy, for if the carriers are not permitted to 
realize high earnings inthe midst of general economic 
prosperity, their prospects for continued solvency are 
poor, The record indicates clearly that without 
high earnings at the peak of the business cycle, to 
compensate for inevitable losses during depression, 
it will be impossible to maintain and improve the 
railroagplant at the rate necessary to meet intensive 
competition and to asgure the standby capacity ne- 


cessary for national security." 


Later, I will refer to one solution of such a problem 
as proposed by Dearing and Owen. 


(Need for capital and for restoration of credit. ) 


ae The failure of the rail carriers in Canada to 


obtain an adequate rate level in the present era of national 


prosperity and the delay in obtaining the limited rate 
relief so far granted, have posed an anxious problem for 


the Canadian Pacific, 


In that connection I remind the Commission of the 


Canadian Pacific Submission, Part I, from pages 8 to 18,and 


of the evidence supplementing it given by Mr. Crump and 


Mr, Newman as to the anticipated requirements of the Company 


in the five-year period 1950-1954. It has been made clear 
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to your Commission that the Canadian Pacific is faced with 
the need of obtaining substantial amounts of new capital, 


In the experienced judgment of the Canadian Pacific officers 
new and improved facilities are required in order that it 


, 
may furnish efficient service and provide economical 
operation and as well in order that it may keep pace with 

the growth and development of the country. A considerable 
amount of the required capital must bp obtained by the issue 
of ordinary capital stock, but this cannot.be done until 

the credit position of the company is restored, To have its 
credit reinstated in the money markets of the world, a 

level of rates must be assured to the company that will 
provide a fair measure of net carnings each yeas, 

If the credit of the Canadian Pacific cannot be 
restored during this peak of the business cycle, what hope 
can there be that it will be restored when the business 
cycle sinks to adverse depths. 

This Commission will readily appreciate how the 
Company's plans to keep abreast of the needs of Canada for 
adequate, efficient and economical transportation service 
have been seriously thwarted by the inability of the company 
to obtain adequate and speedy relief inthe way of increased 
rates, 

With all respect to the seven Provincial Governments, 
their unrelenting opposition to the rate applications of the 
railways constitutes, in my submission, a short-sighted 
policy. Such opposition and its success up to the present 
time have given the people of Canada nothiing but a sedative, 
the effect of which can only be of relatively short duration. 
That sedative is not a cure. When its effect wears orT, 
it is not beyond the realm of possibility that the people 
of Canada may ultimately find themselves suffering the 
painful ailment of insolvent railway companies. If and 
when that occurs, the people of Canada will have no choice 


but to pay dearly (and in less prosperous times when they can 
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ill afford to pay dearly) for rail transportation service 
that falls short of the standard of adequacy, efficiency 
and economy to which they are entitled, 

The excessive time lag in Canada between the rail- 
ways' need for rate relief and the granting of relief -- 
and on top of that, the inadequacy of the relief when granted -- 
is detrimental to the interests of the people of Canada 
as well as to the railways, Later on I shall examine in 
greater detail the actual time lags that have occurred and 
some of the causes of these lengthy time lags. 

Meantime, I would like to make this general ob- 
Servation. Speedy relief, in keeping with the needs of the 
railway, would cause »little, if any, shock to the economy 
of the country,as compared with the shock to the economy that 
results from long-delayed and inadequate relief, which has 
been the rule in recent years. 

Speedy and adequate relief has been denied to the 
railways as a result of two principal causes; 

(1) the vigorous and sustained opposition emanating 

from the seven Provincial Governments, and 

(2) the lack of a definite formula or principle upon 
which applications can be based and relief granted, 

Speedy and ad uate relief would require more frequent 
applications, but the rate of increase granted on each 
application would be less, Comparatively smaller horizontal 
increases granted more frequently from time to time would 
not come with the shock toindustry or to the price-ps ying 
consumers as would ea comparatively higher rate of increase 
after e long period of time in which no increase in freight 
rates had occurred, 

During such long periods, industries develop their 
markets on the basis of transportation costs that seem static 


and which they grow to trest as something in the nature: of 
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vested rights, Consumess are likewise lulled into the habit 
of obtaining goods in some instances from sources not hither- 
to available and of paying prices that make no allowance for 
increased freight rates as an item of cost. The result is 
that when after a long period of time a rate increase occurs 
which seems relatively high, industry and consumers who have 
become unaccustomed to the costs of transportation keeping 
Pace with other costs put forward strenuous complaints as to 
their ability to bear such increased costs of transportation. 
This, in my submission, could be avoided to a considerable 
extent if there was a certainty of formule and principle 
that would permit increases in freight rates to be granted 
promptly in keeping with railway needs. One of the main 
causes of the chaotic condition in which we now find our- 
selves with respect to the uncertainty of formula and 
obtaining prompt and adequate relief is the power of 
political intervention which now exists by virtue of the 
right of appeal to the Cabinet under Section 52(1) of the 
Railway Act. Later in my argument I will develop in detail 
the evils which, in my submission, flow from this provision 
of political intervention. 

So much for the general observations I desired to 
make at the outset of my argument, 


THE CHAIRMAN: We will adjourn now. 


(The Commission adjourned at 4.45 P.M, 
to meet again on Wednesday, May 17th, 
1950, at 10.30 A.M, ) 
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Ottawa, Ontario, 


Wednesday, May 17, 1950 
MORNING SESSION 
leet 


ARGUMENT BY MR. CARSON (Cont 'd) 

THE CHAIRMAN; Very well, Mr, Carson, 

MR. CARSON: Thank you, 

COMMISSIONER INNIS: Are you prepared to describe 
this earlier section, Mr, Carson, as a sort of immediate 
consequence of Mr, iDonald Gordon and the Wartime Prices 
and Trade Board? 

MR. CARSON; I don't know. I had not thought of it 
in that way. 

COMMISSIONER INNIS: You do put the responsibility 
there for fixed rates throughout the war? 

MR, CARSON: I don't know that I quite appreciate in 
what sense you are putting that to me, 

COMMISSIONER INNIS: The impression one gets is that 
the applications for marked increases in rates were the 
result of the fact that rates were fixed all during the 
war period by the Wartime Prices and Trade Board. 

MR. CARSON; Yes, and in that sense there was a 
Similarity about other prices, of course, but then certain 
prices were freed from control, and at a certain stage in 
the 21% case railway rates were removed from control. 

COMMISSIONER INNIS; During the war period you 
had no way of escape? 

MR. CARSON: Oh, no. Of course it was after the war 


that these delays occurred. 
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PART II 


THE TRANSPORTATION PROBLEM IN CANADA 
ee LV ANADA 


ay I shall now turn to the second introductory 
paragraph of the Order inCouncil appointing your 
Commission in order that I may put to the Commission the 
Canadian Pacific view as to the nature of the essential 
problem with which you are concerned, 
That paragraph reads as follows: 
"The Committee, having taken cognizance 
of the aforesaid representations, has come to 
the conclusion that it would be in the public 
interest that an inquiry be made into the 
matters involved in order that all questions 
of economic policy within the jurisdiction 
of Parliament arising out of the operation 
and maintenance of national transportation, 
may be examined and reported upon." 
as The Order in Council then proceeds without 
restricting the generality of the above paragraph to 
request the Commission to review and report upon certain 
Specific subjects, Without at the moment getting into 
the details of the specific subjects referred to, I 
would invite the attention of the Commission to the first 
three paragraphs if the Canadian Pacific's Outline 
Submission appearing on page 1 of Part I, 
I should like to read, if I may, commencing 
about the fifth line of paragraph No. l. 
"The essential problem can, in our view, 
be simply stated, that is to say, how the people 
of Canada can be furnished adequate and modern 


transportation services at the lowest possible 
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cost to the nation and without unnecessary or 
uneconomic consumption of labour and materials, 
ay No transportation service can be said to 

be adequate unless it is so arranged and its 
rate structure so framed that the Lraftfic.of 

the country is moved freely and the agricultursl 
and industrial development of the country main- 
tained and encouraged, The problem is 
definitely not one as to which part of the 
country should obtein special treatment as 
compared with another part nor is it one of the 
extent to which the railways can be made the 
medium by which artificial and uneconomic 
development of certain parts of the country 

can be achieved at the expense of other parts, 
Transportation is of national and not merely 
sectional importance, 

i The problem involves, in our view, the 
need of ensuring that the railways of this 
country be made financially sound and be able 

to provide adequate and modern railway services, 
Railways, at least those privately owned, must 
be able to attract the necessary capital to their 
enterprises in order that they may keep pace 
with the need for expansion and modernization 
of their services and for the improvements 
which are required to ensure that the products 
of industry may find their markets both at 

home and abroad," 


The problem, as there Stated, is in my 


Submission essentially simple. It can perhaps be even 


more simply condensed by Stating it to be a problem as 


to how the public of this country can be furnished with 
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safe and adequate transportation service at reasonable 
rates. 

Now, my lord, still continuing with the 
general principles that underlie the basis of our argu- 
ment, I turn to page 12 of the written memorandum, and 
I say something of a general nature with respect to 
regulation. Again this is a subject that will be 


developed in a specific way aS our argument proceeds, 


PART III 
BASIC PHILOSOPHY 
(a) Regulation 

be In considering the problem as I have described 
it, the basic Philosophy underlying the regulation of 
public service corporations Should be, I submit, kept 
in mind, Part I of the Canadian Pacific submission 
contains a section commencing at page 142 and extending 
to page 151 that gives what I Submit is a sound outline 
of the basic Philosophy underlying such regulation 
and contains a proposal which woulda go a long way to the 
solution of the problem under consideration by your 
Commission, 

If the Commission will turn to page l4e2 of 
Part I, I think I can avoia reading all that I suggest 
in my memorandum should be read, At page 142 you 
will find something in the nature of a history commencing 
with the common law principle, That is referred to 
in the first double Space paragraph on that page reading: 

"At common law those engaged in a 

'common calling' were required to serve 
all who applied at reasonable rates (e.g., 


innkeepers, armorers, candle mongers)," 
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Then reference is made to the introduction of 
railways as common carriers inEngland, and the intro- 
duction of the concept of control. On page 143 we turn 
to the development in the United States of control, and 
at about the middle of the page we point out that; 

"So long as a traveller or a shipper had 

a choice between using his own vehicle or that 
of a common carrier, whether the movement was 
by road or through coastal or inland waterways, 
there was no need for Government interference 
with the functions of management of a common 
carrier," 

Then the history is continued further, and at 
the top of page 144 reference is made to the development 
in the United States and Canada in the case of railways, 
and their indispensability. Then, towards the bottom of 
page 144 there is one paragraph I propose to read, 

"Since the first Canadian Railway Act, 

regulation of Canadian railways has not basically 
altered, although the trend until about twenty- 
five years ago, was one of expanding government 
control, Since 1925 there have been no major 
extensions of Government regulation of railways 
in Canada; nor, however, has there been any 

major diminution of the amount of control 
exercised, 

"The transportation scene has materially 


altered in the last twenty-five years." 


(Page 22908 follows) 
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Then we develop whet is well known to the Commission, and 
thet is thet the railways no longer have a monopoly, and 
that monopoly is becoming less and less with the competition 
of other forms of trensportation. In the middle of page 
145 wa say: 
" ‘Reilways still have a virtuel monopoly in Csenads 
for long-hsul movement of meny bulky, relotively 
low value commodities, Railweys still ere the most 
efficient transport media for the mass movement of 
persons and goods over long distances, especially 
where there is light traffic density. Railways 
recognize, therefore, that some regulation of their 
enterprise is to be expected and deemed in the public 
interest. Such reguletion must alweys, it is Submitted, 
Stend the test of whether it is necessary in the 
public interest. If any regulation cannot stand such 
test, its retention can only be supported on the 
principle of using railways as en instrument of 
socialistic policy. 

Even where regulation can stend the test of 
necessity for protection of the public, such 
regulation must be definite, Disputes must be 
settled solely on their merits end decisions must 
be rendered without undue Geloy.: Thisitect has 
been universally recognized end was the principal 
reason why the body regulating railways in Canada 
wes changed in 1903. " 

The development of transportation focilities is 
concisely described in Desring and Owen's book on 
National Transportation Policy published in 1949 in the 
following passoeze oppesring et page 2: 


. The development of our trensportation plent 
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hes continued t> the point where cffective and 
almost universal competition has Ssupplented 
monopoly. Passengers moy travel on the highway 
by bus or by eutomobile, énd in most communities 
of any size they ere offered the edditional 
choice of reil or ain service, Similerly, the 
movement of freicht is Possible on the hishwey 
in private, contrect, or common cerrier truck, 
®S well as by rail or woter; and more recently, 
Air cargo has introduced 9 new and ropidly 
expending service, For Special purposes, the 
pipeline network offers cheap ond efficient 
tronsport. In international commerce there is 
now the choice of ship or plane," 

Since the fundamentel purpose underlying the 
regulation of public utilities is to protect the public 
from the ‘monopolistic position of public carriers, the 
extensive development of competing forms of transport 
over the lost two or three decedes lessens the need for 
Close and rigid regulation, In my submission it would be 
contrery to sound economic policy to impose further 
regulations upon railways. Indeed, because >f the increasing 
strength of Competition; the trend as our Brief points out 
at p. 142, should be towords less rather then more resuletion 
of railways, 

The brief presented by Mr. Moffat on behalf of 
Menitobe and the Pinel argument before your Commission by 
counsel on behelf of that Province contained proposals 
for new end Greater restrictions on the initictive of 
Menegewent which, if Given effect to, would, in my Submission, 
heve no other result then to couse serious deterioration 
in the efficiency of transportetion service now rendered 


by the Canodien Pecific and would ultimately lead to its 
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destruction as 3 privete enterprise, These proposals - 
that is, the proposals of Manitoba - Will be dealt with 
in the ergument of Mr. Evans, 

There is one perticular aspect in which Dearing and 
Owen suggest 2 lessening of the rigidity of regulation in 
the interest of preserving a financially Stable, efficient 
ond progressive railroad system. 

The Commission Will recall that I quoted two 
Paragraphs from Deoring end Owen at p. 373 in which they 
draw attention t5 the grove problem of public policy 
resulting from roilroag prosperity not being permitted to 
keep pace with general economic prosperity. I said at 
the time thot leter I would refer to one solution of thet 
problem as proposed by those authors, Since it is 
appropriate t> the question of greater op less regulation 
of management, I shell now read a further passege from 
thet work commencing at the bottom or pal 373s 

It seems clear, then, that in the interest of pre- 
serving a financially Stable, efficient end progressive 
railroad System, some way must be found to remove un- 
necessary obstacles to prompt adjustment between carrier 
operating costs and the level of rates paid for the service, 

A larger measure of discretion over gmeneral pricing 
policy should be restored to railroad mana.gement. If rail- 
road management is to retain any of the essential functions 
of business control, it must be permitted to exercise its 
Own judgment as to how far rates can be raisied without 
driving traffic away. It must also be permit:ted to Judge 
what particular type of pricing policy and rate structure 
is best adapted to as Strengthening of the railroad com- 
petitive position. This proposal does not contemplate any 


change in the Commission's present authority over minimum 
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rete regulation, nor eny dilution of the prohibitions 
egeinst discrimination, The sole Purpose is to remove 

from the Commission's extensive duties ésny obligstion 

to protect the carriers egsinst the consequences of 

alleged bad business Judgment, or to shere with the 

carriers the onus of raising trensportstion rates. Under 

& competitive orgenizetion of the trensportation systen, 

it is no longer necessary for public authority to assume 

the burden of such control. For experience indicates thet 
regulatory agencies are inherently ill-sdapted to the 
exercise of menegerisl functions and cannot be held directly 
responsible for decisions that prove financially injurious 
to the regulated industry. The restoretion of s better 
belence between government end private enterprise in the 
metter of general rate levels could be effected by two Simple 
emendments to the rule of rate making contained in the 
Interstste Commerce Act, First, in disposing of general 
rate ‘cases, the commission Should be relieved of eny 
suthority or responsibility for considering the 

"effect of the rates on the movement of traffic." 

THE CHAIRMAN: Willi you please resd thet lsst 

sentence egsin? 

MR. CARSON: Yes, 

"First, in disposing of Seneral rate ceases, the 
Commission should be relieved of any authority or 
responsibility for considering the "effect of the 
rates on the movement of treffic." 

I am going to refer to thet in 2 moment so fer as Canada 
is concerned, 

“Second, the emended rules should mske it man- 
datory for the Commission to grant edvances on the 
Simple Showing by the carriers thet substentisl 


increases in Opereting costs hsve been incurred. 
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Subsequent hearing should then deal with the 
intricate question of rate relationships end 

any questions that might srise with respect to 
excessive earnings by individual carriers, 

These amendments would leave the Commission with 
ample authority to protect the public against the 
exercise of seny vestige of monopoly power on the 
part of the railroads, and with adequate power 

to control the standards of competition by minimum 
rate regulation. The proposed amendments would 
thus produce only one major change. There would 
no longer be any occasion for the Commission to 
take prolonged testimony on general economic 
trends, inflationary forces and the ability of 
particular industries to bear additional trans- 
portation costs, Final responsibility for 
Sauging the effective demand for various classes 
of railroad service woud thus be placed with 


private management," 
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It is true thet in Canado our Reilwey Act does 
not req uire the Board in disposing of Ssenerel rate coses 
to consider the "effect of the rates on the movement 09F 
troffic". In that respect we ore free of one of the 
objectionable regulatory obstacles t»5 which Deoring end 
Owen refer, 

The second emendment to the Interstate Commerce 
Act they propose is to meke it mandstory for the Commission 
to grant advances on the simple Showing by the corriers 
thet substontiel increcses in Operating costs heve been 
incurred, leaving the intricate question of rate relotion- 
Ships for Subsequent heorings. We likewise hove no such 
provision in our Stctute, But, in my Submission, an 
emendment of sur Act thet would 29 oe long woy towards 
meeting the desired objective would be the repeal of 
Section 52(1) which permits politicel interference 
with the decisions >f the Boerd. The freedom of action 
that would be a8Sured to the Boerd by the repeal of that 
provision would Give them an incentive to epproach general 
rate coses with Courage and importislity for the g00d of all 
coneerned. But I shell have € g20d deal more to say on 


that subject later, 
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Dam st£1ly laying down the general pattem, if I may, of what 


to 
is/eome? icKeeping in mind the essential problem confronting 


your Commission, it can Scarcely be questioned as a matter 
of basic philosophy that the interest of the Shippers lies 
in the maintenance of safe and adequate service at reason- 
able rates. In that respect there is little divergence 
of interest between the Shippers and the railways. That 
the Canadian Pacific is fully alive to the common interest 
Of itself and its shippers is well demonstrated by the con- 
cluding observation made by Mr. Crump in his reference to 
the need for new and improved facilities in the 20% Case, 
where he said at page 1298, Vol. 800:- 
"In conclusion, may I remind the Board 
that the operations of the Railway and its 
maintenance are my responsibility and my con- 
cern. Those operations and that maintenance 
are equally the concern of the Shippers of 
Canada. I consider it is in their interests 
that the improvements in service to which I 
have referred should be carried out as ex- 
peditiously as possible. In the final analysis 
the ability of our Company to give its 
Shippers the service they require depends 
upon the rates that the shippers themselves 
pay for that service," 
b) CANADIAN PACIFIC AS PRIVATE ENTERPRISE. 
ce AS pointed out in our Outline Submission in 
paragraph 4 on page 1 of Part I, the Canadian Pacific 
Submissions are based on the assumption that "it is in 
the best interest of Canada that Canadian Pacific is to 
continue to function as a privately-owned system". 
4, The reasons for that basic assumption were put 
to your Commission concisely and with clarity by Mr. 


George A. Walker, Chairman of the Company, in his 
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statement commencing at page 13362 of the Transcript, 
Vol. 64, The responsible executive position now held 
by Mr. Walker after a lifetime of experience in railway 
affairs gives him unparallelléd qualification to speak 
to your Commission on that Subject and his words Will, 
I am sure, command youf deep respect. For that reason, 
and also because over five months have elapsed since that 
important statement was presented to your Commission, 
I would respectfully ask the Commission to re-read Mr. 
Walker's statement dealing with this basic assumption 
commencing at page 13362 and continuing to page 13369, 
Of Vol. Shy 
ay Coming back again to the question of economic 
policy with respect to National transportation, with which 


your Commission is concerned, my submission is that that 


policy should be directed to assure to the people of Canada 


Safe and adequate transportation service at reasonable 
rates. 
Gs I now put to the Commission three fundamental 
propositions that, in my Submission, are essential to 
the achievement of that policy:- 
(1) The Board of Transport Commissioners 
Should be endowed with the broadest 
possible powers; 
(2) Persons appointed to the Board of 
Transport Commissioners should have 
the highest possible qualifications 
So as to ensure a completely judicial, 
impartial and competent performance 
by the Board of its functions under 
the Act. 
(3) The administration of the Act and the 
functions of the Board should be 
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completely removed from the possibility 

of political intervention, 

My colleagues with whom I have the honour to be 
associated: on behalf of the Canadian Pacific willi deal 
with the first proposition, 

AS to the second proposition, one would scarcely 
expect it to be challenged, but it Will, I think, be given 
any support it needs as I develop the argument on the 


third proposition. 


PART IV 


APPEAL UNDER SECTION 52(1) 


a Now, if it pleases the Commission, I shall deal 
in particular with the third proposition, namely, that the 
administration of the Act and the functions of the Board 
Should be completely removed from the possibility of 
political intervention. 
as This can only be achieved, in my submission, 
by the repeal of Section 52(1) of the Railway Act to 
which I shall now refer, and by an amendment of sub-section 
(2) of Section 52, to which I shall later refer, 
Section 52(1) reads as follows):- 
"The Governor in Council may at any time, 

in his discretion, either upon petition of any 

party, person or company interested, or of his 

own motion, and without any petition or appli- 

cation, vary or rescind any order, decision, 

rule or regulation of the Board, whether such 

order or decision is made inter partes or 

otherwise, and whether such regulation is 

general or limited in its scope and applica- 

tion; and any order which the Governor in 


Council may make with respect thereto shall 
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be binding upon the Board and upon all parties," 
It will be observed that under this Section the 

Governor in Council has the broadest possible powers to 
vary or rescind a decision of the Board. This power can 
be exercised whether the decision involves a question of 
law or a question of fact, or questions that are of mixed 
law and fact. The power may be exercised regardless of 
whether any question of principle or precedent is involved, 
Despite the evidence upon which the decision of the Board 
was based, it may be exercised regardless of such evidence, 
Political expendiency may well ‘be the cause of the exercise 
of the power. I am not Suggesting that the Governor in 
Council would readily vary or rescind a decision of the 
Board regardless of €vidence or principle, Nevertheless, 
the power is there, Those who are aggrieved by a decision 
of the Board know that the power is there. But the real 
evil is that the Board of Transport Commissioners know 
that the power is there, That power is hanging over their 
deliberations and their decisions at all times. It is 
inevitable that their deliberations and decisions on matters 
of great importance should be unconsciously affected by the 
knowledge that any decision they may render may be set 
aside or varied if it is of a character that will inspire 
heavy political pressure. The natural, though quite 
unconscious tendency of the Board in cases that arouse 
wide-spread public interest would undoubtedly be to lean 
to a result that would minimize so far as possible the 
political pressure upon the tribunal (that is, the Cabinet) 
endowed with unrestiicted power to reverse the Board, 
The members of the Board are not Superhuman and it is idle 
to believe that they can be unaware of political pressure, 
fanned to a white heat as it so often is, by widely 


circulated press reports and by interviews given and 
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pronouncements made by occupants of political office in 
the seven complaining Provinces, 

Such a condition, in my Submission, constitutes a 
serious threat to the Survival of the Canadian Pacific 
as a private enterprise. One can well imagine that the 
political pressure asserted during the course of a rate 
application might become SO Strong and so well-known that 
the Board of Transport Commissioners would unconsciously 
tend to reach a decision that would lessen the political 
pressure to a degree that the Governor in Council would not 
feel compelled to vary or set aside the decision, In such 
an event, the Canadian Pacific would not obtain the relief 
to which it was entitled and which the Board, if uninhibited 
by the possibility of political intervention, would 
have undoubtedly granted. 

The existence of Section 52(1) presents, in 
my Submission, two Simple alternatives -- 

(1) Its repeal would remove the decisions of the 
Board from the possibility of political interference. The 
Board, feeling its new independence, would gain courage, 
strength and impartiality, and soundness and dependability 
of judgment would soon develop; 

(2) The second alternative is its continuation, 

Its continuation would only serve to perpetuate the 
weakness and uncertainty of administration that must now 
unconsciously beset the Board. There would be no relief 
from the stimulation of political pressure for results that 
may have popular public appeal with certain sections of the 
country, regardless of the serious injury that may in the 
ultimate result be caused to the economy of the country 


as a whole, 


3. I will later point to some of the evils that in my 
Submission have resulted from the existence of Section 
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4, But at this stage, I would like to read from Part 
I of the Canadian Pacific Submission commencing at p. 146, 


which gives a brief outline of the history of railroad 


regulation in Canada, 
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I commence on page 146 at the top: 

"Prior to 1903, railways in Canada were 
regulated by the Railway Committee of the Privy 
Council. This body was first constituted by the 
Railway Act of Canada 1868 (Sections 23-47). The 
Railway Committee of the Privy Council was composed 
of elected representatives of the Canadian people, 
Its members were charged with all the responsibilities 
of Ministers of the Crown, as well as their duties 
regarding regulation of Cenadian railways. The 
Committee had not the time, nor the Opportunity, nor 
the facilities for taking Up questions respecting the 
control and regulation of traffic upon railways and 
the rates and tolls to be charged by them. This work 
could be more efficiently performed by a tribunal 
Specially constituted for that purpose." 

And in support of that, reference is made to a statement 
made by the Hon. 1, Wagga | Wed Ce Blair, then Minister of Railways, 
and I shall say Something more about that in a moment. 

"The abolition of the Railway Committee of the 
Privy Council and the substitution of the Board of 
Railway Commissioners resulted from an investigation 
and report by Professor S. J. McLean (Sessional 
Papers 1902, No. e0(a).) 2 

And in a moment we come to some quotations that I made 
from that report. 
"Professor McLean at Pp. 37 found:- 
'The defects in the Railway Committee as a4 regulator 
of railway transportation I would place under the 
following headings:- 
(1) It has a dual function - political and 
administrative; 


(2) The lack of migratory organization renders it 
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impossible to deal effectively with complaints; 
(3) The distance to be travelled by the com- 
plainants renders the expense too great; 
(4) There is a lack of technical training for 
the work; 
(5) The existing organization is not sufficiently 
permanent.'!" 
I pause there to GO to page 20 of the written 


argument, to make some further reference to this report: 


Note A 
The Report from Which the extract that I have 
Just read from page 146 given in our Brief was dated 


February 10, 1899, and I would like to read some additional 
passages to the short passage quoted in our brief. The 
problem of setting up a Railway Commission to replace the 
Railway Committee of the Privy Council was the subject of 
considerable discussion in Canada at that time. Professor 
McLean submitted another report dated January 17, 1902, 
which will be found in the same Sessional Papers commencing 
BG ps 41. 

On p. 8 of the 1899 Report he says, (referring 

to the history of railway regulation in England): 

"The Regulation of Railways Act, 1873, provided 
for the appointment of a railway commission. The 
provisions of this Act are so important that the 
following Summary of the provisions bearing directly 
on the question is given." 

Then, on the question that was then before Canada: 
"Provision was made for the appointment of three com- 
missioners and not more than two assistant commission- 
ers. The commissioners were to receive a salary of 
£3,000 per annum." 


Now, my lord, that was a considerable salary in 1873 in 
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England. 
"One of the commissioners was to be experienced in the 
railway business. The commissioners were not to be in 
any way interested in any railway or canal company, 
financially Or otherwise. If they held investments 
in such companies at the time of their appointment they 
were to dispose of them within three months; and if 
during their tenure of office any Such securities came 
to them by bequest or Otherwise, they were to dispose 
of them within three months. The commissioners were to 
devote all their time to the duties of the office." 

Then I refer to the changes that were made in the 
Commission in 1878: (os 9) 

"Changes in the Commission:- The Commission so 
appointed was in the nature of an experiment. It was 
appointed for five years. “At the expiration of its 
term in 1878, it was continued from year to year. It 
was found that the Commission was not working as satis- 
factorily as had been anticipated, and so its working, 
as well as the rates charged by railways and canals, 
was investigated in 1880 by a special committee of the 
House of Commons. 

This committee found after a careful investigation 
that the Commission had been hindered in its work by 
its temporary character." 

THE CHAIRMAN; Pardon me; what was the temporary 
character? 

MR CARSON: Well, your lordship will see that they 
were originally appointed for a term of only five years, and 
the Committee that looked into it felt that it seemed to have 
too much of a temporary character at that time. 

"The Commission notwithstanding this had been of public 


advantage in that it not only caused justice to be done 
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- 22923- 
more speedily in those cases which came before it, but 
also prevented differences from arising between rail- 
way companies and the public." 


Then on page 2] of the notes reference is made 


to the Supplementary legislation. Professor McLean said: 


"Supplementary Legislation:- It was not until 
1888 that the Railway Commission was put on a more 
bermanent footing, in that year the 'Act for the 
better regulation of Railway and Canal Traffic and 
for other purposes! was passed (51 & 52 Viet 2, 
cap. 25). 

The constitution of the Commission was re- 
arranged. It was const ituted as a court of record, 
it was to have an official seal which was to be 
judicially noticea. In future the Commission was to 
be composed of two appointed commissioners, who 
Should each receive a Salary of 53,000 per annum, 
and three ex-officio commissioners. The appointed 
commissioners were to be appointed by Her Majesty on 
the recommendation of the Board of Trade, and one of 
them was to be experienced in railway business. They 
might be removed by the Lord Chancellor for inability 
or misbehaviour. The provisions of the Act of 1873 
requiring that commissioners should not be pecuniarily 
interested in railway enterprise, were made applicable 
to the appointed commissioners. 

One ex-officio commissioner was to be designated 
from a superior court in England by the Lord Chan- 
cellor, one in Ireland by the Lord Chancellor of 
Ireland, and one in Scotland by the Lord President of 
the Court of Session. The term for which they were 
to be designated was five years." 


THE CHAIRMAN: TI see there that one ex-officio 
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commissioner was to be designated from a Superior court 
in Englandx by the Lord Chancellor. 

MR CARSON; Yes, and one in Ireland by the Lord 
Chancellor of Ireland, and one in Scotland by the Lord 
President of the Court of Session. In that way the three 
parts of the country were represented. 

(p.10): 

"There is no appeal on a question of fact or upon 

any question regarding the locus Standi of a complain- 
ant. An appeal on &@ question of law lies to a 
Superior Court of Appeal. This appeal is to be 
treated as if it were an appeal from a Judgment of a 
Superior court. The Court of Appeal has power to make 


any order the commissioners could have made, 


The commissioners have power to review, rescind 
Or vary any decision passed by them.” 

(p. 35): 

"The movement in Canada has proceeded part of the 
way towards a Commission. [In other countries it has 
been shown that general regulative control over rates 
and other features of railway transportation has grad- 
ually passed to bodies smaller than the legislatures 
which at first were entrusted with such regulative 
power, and this with the consent of such bodies. The 
larger political Organizations have been considered 
unfitted for dealing with such matters. Matters of 
railway regulation require the most careful considera- 
tion at the hands of those especially qualified to deal 
with the subject. This consideration is best obtained 
from a smaller body whose functions are not political. 
In Canada the declaration of a right of control over 


rates by Parliament still exists. But in view of the 
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fact that this can not be exercised until a dividend 


of 15 per cent is obtained, such .declaration of power 


amounts to nothing. It is to a smaller organization 


that we must look for the regulative function. 

As it is organized now it is in the hands of the 
Railway Committee, "--- 

THE CHAIRMAN: He says: 
"In Canada the declaration of a right of control over 
rates by Parliament still exists." 


MR CARSON: Yes. That was the provision that 


was then in the Railway Committee. 


And, 


May; 


"But in view of the fact that this can not be exer- 
cised until a dividend of 15 per cent is obtained, 
such declaration of power amounts to nothing. It is 
to a smaller organization that we must look for the 
regulative function. 

As it is organized now it is in the hands of the 
Railway Committee, and in some degree ultimately in 
the hands of the Cabinet. Canada has only gone part 
of the way, followed by England and the United States. 
It has committed the regulative function to a smaller 
body; but that body is political in its functions. 

An initial objection to placing such power in the 
hands of the present organization is that it mingles 
essentially administrative functions with political 
functions. The transportation problem is the most 
important problem that Canada faces today." . 
in my submission, that is equally true on the 17th of 
1950. 

"The greatest care in its regulation, in the interests 
of the people, is essential. The political duties of 
the members of the Cabinet, the wide sweep of duties 


with which the Ministers are concerned, do not permit 
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of their devoting themselves to all the intricate 
questions connected with the matter of regulation. 
They are not able to devote all their time to the 
work; it is at the Same time a problem which demands 
entire attention. Then again the shifting conditions 
Of political life preclude that continuity which is 
essential if the results of experience and the 
advantage of fixed policy are to be obtained. A fur- 
ther consideration of the Seneral problems facing 
Canada and of the way in which the Committee has met 
them will strengthen the argument." 
Crore 

"The defects in the Railway Committee as a 
regulator of railway transportation I would place under 
the following heads:- 

(1) It has a qual function - political and admin- 
istrative. 

(2) The lack of migratory organization renders it 
impossible to deal effectively with complaints. 

(3) The distance to be travelled by the complain- 
ants renders the expense too great. 

(4) There is a lack of technical training for the 
work. 

(5) The existing organization is not sufficiently 
permanent. " 


Then I ask your lordship and members of the Com- 


mission to note the Opinion of Professor McLean: 


"In my opinion, the only way to put the matter of 
railway regulation on a more satisfactory footing in 
Conada is by entrusting it to a railway commission 
composed of men of technical training, who shall receive 
Salaries adequate to attract the most efficient, and 


who shall have a long tenure of office. 
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The transportation problem presents in every country 
especial features. TI do not regard the policy adopted 
either in England or in the United States as applicable in 
its entirety to Canada. 

The main points of the legislation I Suggest I present 
here in summarized form; the detailed statement will be 
given in the draft legislation." 

Then he goes on at the bottom of that page to sug- 

gest the recommendations that he proposes: 

"There should be a commission composed of three 
members, one of whom Should be a railway man, one a 
business man, and one a lawyer. They should have con- 
trol over all matters of regulation now possessed by the 
Railway Committee," 

Then at the top of the next page he says, in 
Summarizing the legislation he proposes -- I have extracted 
the one item we are concerned with: (p.40) 

"Summary of Legislation. 

(4) The Commission shall have final decision as 
regards a matter of fact, it shall also have power to 
determine what constitutes a4 matter of fact and what a 

matter of law." 

Then follow some extracts from the report that 
Professor McLean made three years later, that is, ‘the report 
dated January 17, 1902; 

Extracts from Professor McLean's Report dated January 17, 1902. 
p. 74s 

"The culmination of the movement which led to the 
handing over of all the regulative features of the Railway 
Act to the control of the Railway Committee was attribut- 
able to the fact that it had been recognized that a large 


body, whose duties were political, was unfitted to deal 
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with matters which were essentially administrative, 
Now, the body to which the exercise of this control 
hes been hended over, 18 also political in organiza- 
tion" -- thet is, the Railway Committee -- "snd thus 
again the question of duality of function is brought 
up. The political duties of the Cabinet Ministers ere 
too engrossing to permit of devoting themselves to 
all the intricate details of the transportation problem, 
When the Royal Commission recommended the placing of 
the regulative powers in the hands of the Railway 
Committee, it recognized that there were grave diffi- 
culties in the wey. To quote the words of the 
report -- 'At the Same time the Commission admits that 
serious eo idcu: may be taken to the selection of the 
Railway Committee of the Privy Council as the general 
railway tribunal. The members cannot leave their 
duties at Ottawa, and must therefore delegate to gsub- 
ordinates much very important work eseeeees They hold 
their office On 2 political tenure, and are liable to 
Sudden change, whereby the value of their experience is 
lost. They " ~~ thst is, referring to the members of 
the Cabinet opr the Railway Committee -- 
"can Scarcely be regarded by the public as absolutely 
removed from personal or political bias as independent 
members of 9 permanent tribunal, They cannot possibly 
give their exclusive attention to their railway duties, 
and in taking upon themselves the duties which would 
necessarily devolve upon them, they would in fact be per- 
forming judicial functions: ...4,.!" 

THE CHAIRMAN: ‘The Royal Commission referred to there, 
was that the one composed of Professor McLean himself, or was it-- 

MR. CARSON: That WaS one some time before this re- 
Port was prepared. I cannot recall whether Professop McLean 


WaS 2 member of that Commission or not. But he goes 


ter 


oadnos aint to seatorexe odd dotow o? ybod er ge oH 


uoud al nolgone? to ollayb Io aolveeup.sas nies. _ 


Jsisit. SenidedD ey To eéhdsh feotsifog edT: .qv Lo Y 


wilstdnasge exot Hotiw. saedte 


Pale 

saxo ai Leotstioag oale st F900) bebaes food acd. ae 
4 7 
bas" ~- gottianed yewllen aad nat todd. a= “gold 


‘fat it anttovad lo simieg o¢ shtesougne oot 


fe eft bebasmmose: noteatonod, 2 evorH sad maodw 


ften eag to ebreci sad nt ecewog evidetugest en? 


' 
WF oxew syant gedt beslagooer df ,eedstomou: 
; : —-— a ae Pe «mf _— ods * ; 
ar 2 ak LPL Sti 93 Op Ou » wv afi? itt ass afus 
a - —T' 7 ' 
be notéeimeed edd sult oa ft tA! -= Jxoqet | 
era ge ee i c wmat es — - * nm & . te { 
nofsoetee sav of sexes o¢ Yom foltostds ewotise _ 
' : ct af « x mated below % bod - 
sit ae Ibonped yvied |efy fo. seg0 como vewlieh 
i? ovesal gon aredniem -9aT fenudiea?s, yewitet ; 
r aire babe eh 
aos sot%ereny term boas ,ewest7O JG aglvuD 
* 4 * 4 a > f 
Ps sae 3 & eh & 6 F W OE Crate i Ys ci ia Sim Ix Sit ED TG 
: = + . P er * lm ey F > a. » wey ys we be “ 
Ceci o18 Dt 2 kis ols tLoeg & £o> Soi Tic rlsAz 
- +t : ty rPes él AS re cht anys ris rrishbus 
< Ld % oe d. Shae EEL. g we pete BED hae } 
- . na n" ai? a - 
: rig Og ty rao 2 3 E L ie oF a yer) »veOx 
” 
ae J ay t 
me Satthtomoo. Yews Yo Jenids, af 
« * ‘ 
f das , ri re rr ae oA whaswer t nt 
at ‘ yee { me Fh % Fil Seis a 49 vn a 98 re este 
’ 


mies anid Lestiiioqguse cert exoq mos? bevomet 
faenudie? g¢oememxaqg 8. to aitedmon 

fing wierd ot notddeste oviewlore xtead sviz 

Sinw sdrand ecddveévisemada youn aibiet aL Bre od 
toe’? «i biwow yort mort NOE avkoweir ~{ilxeseocor 

i PEPE Tecag Se belo atl gatorot a 
eqro%ed cxolpetmmoed Leyor «iT + MAMALARD aT 

¢isewid naydbm “oaeetors to be BOgMoD PMO edt gerd 8 
exoted emit smoe ono eaw ten? + HOB RAD P isa 
youastoxi tedgedw, [Lace1 founso hot 
e508 ed du dor 0 soisninme? desi 


Af Wi jae 


RND 


Mr. Carson 
= ee) = 


on to say: 


"The argument contained in this quotation is as 
pertinent today. 

As the Railway Committee is organized today, there 
is a lack of technical qualifications of fitness. 
While the Riilway Act associates with the Minister of 
Railways ana Canals certain members of the Cabinet, 
it will of necessity happen, that On matters of 
technical detail the Minister will be the only one 
fitted to pronounce, [n Strictness the Minister of 
Railways and Canals is the Railway Committee and the 
regulative policy pursued will vary as his interest 
in the matter of railway regulation varies. When a 
Minister of R ilways and Canals is chosen, he does not 
necessarily come to the Cabinet as a man technically 
qualified on railway matters, In the administration 
of the affairs of this department, the duties are go 
multifarious that €ven when technical knowledge is 
acquired there is but little time to devote to the 
details of regulation. Coupled with this is the fact 
that, the exigencies of politics do not always permit 
of those who have acquired technical knowledge of 
railway affairs, in the administration of the depart- 
ment, continuing in such a position. In the matter of 
railway regulation there is a tradition, as well as a 
continuity of policy which is essential. While the 
Royal Commission dia not provide the machinery to 
enforce its view, it was of the opinion that a body 
concerned with matters of regulation should be go 
organized as to permit of the sessions being held at 
different points. As the committee is organized today 
$C .ds8 necessary for all complaints to be dealt with in 


Ottawa, and the expense and delay contingent on this 
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method of procedure tend to defeat the remedy. Where 
an organization is concerned with the enforcement of a 
regulative policy in 4 stretch of country extending 
from the Atlantic to the Facdifie 16 is necessary 
that vrovision Should be made for Sesiions being held 
in the different provinces. But the political organ- 
ization of the committee prevents such an arrangement." 

Ce Ge 

"The work of railway regulation is concerned with 
administrative not political problems, and should be 
placed in the hands of a body specially organized for 
the purpose, and independent of political conditions." 

Then he summarizes his discussion and puts for- 
ward the conclusions that he thinks applicable to condi- 
tions in Canada; 

Tien G7 Gs 

"Summarizing the foregoing discussion the follow- 
ing conclusions applicable to conditions in Canada 
would appear: 

(1) There must be great care in the definition 
of the powers conferred upon the Commission. 

(2) The matters to be dealt with are concerned 
with administration and policy, rather than formal 
Judicial procedure." 

Now, I ask the Board to note number 3, because it 
is the first time we have this Suggestion; it was not in 
his 1899 report. 

"(3) Subject to an appeal to the Governor in 

Council the decision of the Commission Should be final. 
I shall have something to Say about that in a moment or two. 

COMMISSIONER ANGUS: We have under 2 perhaps the 

first reference to policy. Do you consider that as differ- 


ent, the question of policy as something different, from a 
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question of law or a question of fact? 

MR CARSON: Well, I do not know how far he igs 
carrying that. He gays "matters to be dealt with" -- that 
is, matters that are to be dealt with by this proposed 
Commission -- "gre concerned with administration and 
policy, rather than formal Judicial procedure." { rather 
think what he was thinking about there was the initial 
Stages of this Commission, which would have to lay down some 
sort of policy as to the establishment of rates and the 
regulation of railways and that sort of thing. 

COMMISSIONER ANGUS: On levels of policy matters 
it would be inevitably a political matter, wouldn't it? 

MR CARSON: Quite SO, quite so; and of course we 
have these sections that have been in ever since 1933, 36 
and 38, which I shall have Something to say about. They 
are quite different in their application from section Fathi 
They provide for quite different things, 36, 38 and 52(1). 

THE CHAIRMAN: The word bOlicy” +8 -sueh @toaes 
one.” YOu might say it ts the policy of the railways now to 
defeat aviation. The railways make up their minds to charge 
rates which will make it cheaper to travel that way, much 
cheaper than to travel by air. Talking of that, you might 
Say 10 ie the policy of the railways to supersede the 
Claims-.. 

MR CARSON: Yes, I see what your lordship means. 

THE CHAIRMAN: T was Just giving an idea of how 
indefinite a word the word "policy" is, 

MR CARSON: Yes, Well, of course, what Professor 
McLean was doing here was making some general recommenda- 
tions, and then we have to go to the Act to see how those 


recommendations were carried out. 
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"(4) There Should be requirements in 
regard to technical qualifications for office, 
one commissioner should be Skilled in law and 
one in railway business, 

"(5) The commissioners should hold office 
on the same tenure as the judges," 


I think I neeq only read the first sentence 


in the next paragraph, 


THE CHAIRMAN: Pardonme a moment. He seems 


to desire that the Commissioners be appointed for life, 


That 


Then 


MR, CARSON: Yes, my lord, 

"One part of the argument made by the 
Royal Commission in favour of putting the 
regulative provisions of the Railway Act under 
the control of the railway committee was con- 
cerned with the question of responsibility 
to Parliament, To quote the words of the 
reports, 'the political constitution of 
Canada recognizes direct ministerial respon- 
Sibilsty to Parliament much morethan in the 
United States, and therefore as a railway 
tribunal is necessarily tentative it seems 
* « « undesirable to remove its operation 
to its inception beyond the direct criticism 
and control of Parliament'," 
is parliament as distinct from the executive body. 
"The caution here expressed is essential, 
Ministerial responsibility to Parliament must 
be recognizea," 
he refers to the Situation in England, 

"In the Commission legislation of England, 
this is provided for by giving the Board of 


Trade a Supervisory control in regard to the 


» mopeit’ bald: oe ednaed ene tudnes UM) 

sonoditot Sankt edd bao ylao boom I Matas TS 
aqetgeneg dxea oa Bt 

tetigh wit Seton © omtohtel + HAMATLARO dae! “Pree 
sOtLL ‘Tol bodntoags ad ertono bee Lata edt ere a 
btol om ser :WOSHAD . AM 

anit yd Sham ditemunss ocd to dtaq ond” 

ant antdtug to awovet af. aotne temo) Leyor 

cobmr 36h yewlteA et Yo enotstvoty a¥ibatuger 
«foo Bew seddioncs gawker edd to Lovdnoo ent 


} ‘at 


yeiltdtesoge os to noiteenp eft diiv Borres 
anit to ebaow edd eddup of ,drometitad of 
4o mokduditancs Leatétiog ond Le tnogen 
-soghet Lolnoveinin tse"th sestagooet ebams0 
ons at nendetom dont tacmarttised of ysalidte 
 geulisr « es anotenortt base ,gaded® bedtav r 
amesa dt evidedned ylianegessn et taqudtad 
| notseteqo est ovomon Qo sidarfeobay , ae 
meboertiao dooee and broyed' gotyqeont Bat of 
" 1 ¢qomtetl4e4 ‘to Loatnos Bae 


4¢s 
 Lletdneseu ef PU oes eten solstuao ont 


" pes bmgoont ed 


sbonineat at colduudhe etfd of euetet ed 4 
y 


Salt 
to Pest odd gatvts wd t0% pentvory: et ae 


sit of Baepet at Lowtditao qtoe ives 


et -- _ » a kee ae aS ~ ees ~ pe 7 a 


Sains tub ciples aaa ne i a 


~ybod aviduasxe ond O77 dornideltbh es dromebitog at ted da 


eum Jerome LL ato ad (al istenoqson LedsedstitiM fe 


Ase Ay ; 
.baalnad to motvetelgel ao ba kimod ae + ee 


Dam 
ve 


NP 


=~ 22933: - 
Mr, Carson 


Commission, If in Canada the decisions of 
t‘he Commission may be reviewed by the Governor 
in Council either on appeal or of his own motion, 
ample provision will be made to safeguard the 
Principle of responsibility." 

Eventually the view he has bcs cron kened 
was carried out by including in the Act what we now have 
as section .. 

THE CHAIRMAN: It refers to the Board of Trade, 
The Board of Trade in England is a department of government, 

MR. CARSON: Yes, my lord, The section that 
provides for ministerial responsibility is now section 36, 

THE CHAIRMAN: Of our Act? 

MR, CARSON: Of our Act. That is the section 
that says; 

"The Board may, of its own motion, or 

Shall, upon the request of the Minister, inquire 
into, hear and determine any matteror thing which, 
under this Act, it may inquire into, hear and 
determine upon application or complaint, and 

with respect thereto shall have the same powers 
a8, upon any application or complaint, are 

vested in it by this Act," 

THE CHAIRMAN: That just empowers the minister 
to direct the Board to go into some matter which is 
covered by the Act, of course, 

MR, CARSON; Yes, 

THE CHAIRMAN: He cannot go beyond that, 

MR. CARSON: Quite. so, 

THE CHAIRMAN: Just pauge a minute there, 

MR. CARSON: Of course that is a very broad 
Provision when read along with the other. 


THE CHAIRMAN: I am going back to what you 
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Said about the British system at the bottom of page 24, 

"In the Commission legislation of England, 

this 1s provided for" __ 
That is, ministerial responsibility to Parliament, 
"== by giving the Board of Trade a supervisory 
control in regard to the Commission," 
Does that mean that the president of the Board of Trade 
has about the same measure of control as our section 36 
gives to the Minister? 

MR. CARSON; Yes,.iI think so, 

THE CHAIRMAN: You have not shown us -- 

MR. CARSON: I am going to come to the English 
legislation, If I may for a moment, I should like to 
turn to page 146 of our submission to carry through the 
history of it. At the bottom of page 146 we say: 

"In Professor McLean's report and in the 

Commons Debates when the 1903 legislation was 
under consideration, it was recognized that if 
the regulatory tribunal proposed was to be 
Successful, it had to have the confidence of 
all, The Hon, Mr, Blair, (1902 Hansard 4237) 
Stated:- 

' . . . the character, the capacity, the 

wisdom and the selection of the men is 

everything. Unless this Committee can 

atferd: man Gsucd» of independence of 

character and of firmness and of fairness, 

men who have experience in business, ex- 

perience in railway operation, experience 

in law... we cannot hope that the 

Commission . . . will be successful, We 

have to give these men such a tenure as will 


invite those we want... long enough to 
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induce them to give up a4 business, 

We have to pay them well,! 

"The ability to achieve the objectives as 
clearly expressed by the Hon, Mr, Blair is in 
serious jeopardy, because of the right provided 
in the Railway Act to appeal from the decisions 
of the Board to the Governor inCouncil, 

"The history of the appeal from the 
railway regulatory body to the Governor in 
Council is a long one," 

There is a brief Summary of it here, 

"Under the Railway Act of 1888 (Statutes 
of Canada, Chap. 29) an appeal was provided to 
the Governor in Council from the Railway 
Committee of the Privy Council, Professor 
McLean, in his report, recommended the retention 
of such an appeal, The reason he gave was 
that it was necessary to have such an appeal 
to safeguard the principle of ministerial 
responsibility." 

Then I turn to page 25 of the argument. 

Later, as everyone knows, Professor McLean 
became a member of the Board of Railway Commissioners for 
Canada and ultimately, the Assistant Chief Commissioner 
of that Board, His recommendations necessarily led to 
a new experiment in Canada. It would be too much to 
expect that everything he recommended would turn out by the 
test of experience to be desirable. One cannot help but 
wonder whether Professor McLean as time went on during his 
regime as a member of the Board, did not on many occasions 
have misgivings as to the effect on the work of the 


Board of the possibility of political intervention. 
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I have read the debates that occurred in 
the House of Commons in the session of 1903 and find 
the following discussion at page 254; 

"Hon. Mr, Tarte: Would the hon. minister"-- 
He is addressing the question to the Minister of Railways, 

"== allow me to ask him whether there will be any 
appeal from the decision of the commission? I 
was not here and I did not hear any reference to 
that point, 

The Minister of Railways and Canals:" __ 

Mr, Blair, 

"The hon. gentleman (Mr, Tarte) was not here 

when I mentioned that there is an appeal provided 
for in the Bill from ana against any and all 
decisions of the Board to the Governor in Council, 
That tribunal was thought to be the most useful 
to which to make an appeal for many obvious 
reasons, There 18 an appeal now to the Governor 
in Council from the Railway Committee. it is 
perhaps just as well that I shoulda Say that in 
the few years I have been connected with the 
Railway Committee that power has only been 
availed of on one occasion, -. " 

That is, appeal from the Railway Committee to the Cabinet, 
"-- and it is to be hoped that it will not be 
found very frequently necessary to appeal from 
the decisions of this Boara," 

There was, however, to be a vast difference 
between the right of appeal from the Railway Committee of 
the Privy Council to the Governor in Council and the 
right of appeal from the Railway Board to the Governor 
in Council, The Railway Committee was a committee of 


the Cabinet and no doubt a person who was dissatisfied with 
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the decision of the Railway Committee would not have 
much hope of a different view being taken by the Cabinet 
itself, which included the members of the Railway 
Committee. The Minister of Railways seemed to think 

at that time that it was a good hope that there woulda 

be few appeals from the Board to the Cabinet, No one 
seemed to envisage at the time this new experiment was 
being introduced of the effect of having the decisions 
of the newly constituted Board subject to being varied 
or set aside by the Cabinet, Certainly no one appeared 
to envisage the Stultifying effect such a power would 
have upon the administration of the Board, In any 
event, one can well understand that in trying the new 
experiment, parliament would want to vest the government 


with some control over the newly constituted tribunal, 


because therehad been a good deal of controversy about 
whether this was desirable, Then if you will turn to the 
brief at page 147 we refer to the number of appeals that 
have been taken and the number that were allowed, I think 
Mr. Covert's count is Substantially the same. Then we 
quote from the view expressed in 1912 by the then Prime 
Minister during the hearing of an appeal. Then on page 
148 we go on to say: 

"Section 52(1) of the Railway Act is an 
invitation to the public to have railway problems 
considered in a political forum and to attempt 
to have such problems decided on political consider- 
ations rather than upon the merits amd upon the 
evidence, Important railway problems should 
not be open to decision by a transitory body which 

must of necessitybe, The Governor inCouncil 
the Governor in Council/has not the time nor the 
training to consider the voluminous evidence 


developed in disputes of magnitude such as general 
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rate cases, Of necessity, therefore, the 

Governor in Council's decision must be given 

On considerations other than the facts and 

merits of the case, A right of appeal to such 

&@ tribunal is open to other abuses, It constitutes 
an invitation to partiesin interest to make ex 
parte representations and thereby bring pressure 

to bear upon the tribunal, A striking example 

of such ex parte representations can be found in 
the representations made ex parte on three separate 
Occasions in advance of the formal appeal, which 
was set down and argued in September 1948, from 

the judgment of the Board in the 21% Case, When 
the appeal came on for hearing, the Governor in 
Council set aside two days for that purpose, 

Yuring the course of two days, seven provincial 
governments and the railways together attempted 

to present arguments based upon a hearing that 
occupied 150 days before the Board of Transport 
Commissioners, 

"The Shortcomings of political tribunals to 
deal with such complex matters as railway regula- 
tion are Clearly pointed up in the following 
passage from the Report of Professor S. J. McLean 
to which earlier reference was made, 

'The attempt to regulate such matter through 

politically organized bodies has not succeeded, 

The regulation is essentially an administrative 

function; an intermingling of this with 

political duties leads to lack of harmony 

and efficiency. The regulation of the 


railroad question, in the public interest, 
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demands technical training, It demands 

all the time of those engaged in such 

matters, They should bes concerned, not 

only with the settlement of grievances 

when they arise, but also with an 

attempt to prevent grievances, The 

duties of political officials prevent the 

exercise of such functions. Under a sy stem 

of private Ownership and management of 

railways, the only efficient method of 

controlling them in the public interest is 

through entrusting such matter to an 
efficiently organized Railway Commission, ! 

"This and other referonces in Professor McLean's 
Report indicated that the prime purpose of establish- 
ing the Board was to remove railway regulation from 
the political arena and to place it in the hands CL 
an administrative tribunal with the necessary 
technical training and assistants, AS previously 
indicated, the Appeal to the Governor in Council 
from the Board was retained on the theory that it 
was necessary to preserve ministerial responsibility, 
Canadian Pacific submits that the retention of 
the Appeal, justified as it may have been in the 
transition period following the formation of the 
Board, no longer exists, 

"In 1903 it was decided to take politics out 
of railway regulation. Either that decision was 
right and politics should be completely taken out of 
Such regulation or it was wrong and an independent 
tribunal such as the Board Should be instructed that 
in their decisions they must take into consideration 
not only the facts and merits of any dispute but also 


the political implications of their decisions," 
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THE CHAIRMAN; Pardon me a moment, When you 
say "In 1903 it was decided to take politics out of 
Pailway regulation" you are not overlooking the very 
Act itself which you are complaining about, which by 
Section 52(1) left these questions to a certain extent in 
the hands of the government, 

MR. CARSON: What we Say is that they felt that 
was necessary during the transition period, and I am 
Suggesting that they did not envisage the effect that 
would ultimately have as I am going to develop it in the 
course of this argument, 

THE CHAIRMAN: The very Act itself passed in 1903 -- 

MR. CARSON: Yes, 

THE CHAIRMAN: ih, does create this appeal, 

MR. CARSON; Yes, but they had hopes that it 
would not amount to much, as expressed in the debates, 


that there would not be many appeals, ldo notethink 


_ they foresaw how that could affect the Strength and in- 


dependence of the Board, 

"The Railway Act provides for an appeal 
from the Board to the Supreme Court on matters of 
law and jurisdiction, The decisions of the 
Board of Transport Commissioners are final on 
questions of fact but Section 52(1) allows the 
Governor in Council to review, vary or rescind 
decisions whether of law or fact. Canadian 
Pacific submits that thereis no necessity 
for an appeal on questions of fact from the 
Board, The Board, assisted by their experts 
and with their knowledge of transportatim 
problems, and after hearing evidence, is the 
only body that can intelligently and equitably 


deal with disputes between the public, government 
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bodies and the railways, The protection of the 
public interest does not require an appeal from the 
Board to the Governor in Council, If the Board 
issues orders which are truly contrary to the 
public interest of Canada, the public is protected 
by the ability of the Minister to refer matters 

to the Board, by the ability of the Governor in 
Council to refer matters to the Board, and by the 
overriding ability of Parliament at all times to 
amend railway legislation," 

Turning to page 20 -- perhaps at this stage I 
might refer to the English legislation So far as it 
concerns this particular matter, 

THE CHAIRMAN: Where do you turn to? 

MR. CARSON: I have to turn to some notes I have, 

THE CHAIRMAN: In your argument where are we at? 

MR. CARSON: TI have some notes in my book on it, 
I examined it at one time, and it is very lengthy and 
involved legislation, I only want to give your lordship 
a reference to the matter of appeal, Perhaps I might 
give your lordship and the members of the Commission a 
reference to the Statute and then say what I have to say 
on thesubject of appeal, The first English statute to 
which I refer is the Regulation of Railways Act. 

THE CHAIRMAN: Just a moment, That is the 
matter I referred to a while ago, I suppose? 

MR. CARSON: Yes, my lord, I think you asked 
me about it when I was reading from Professor McLean's 
report, 

THE CHAIRMAN: Perhaps you were reading from 
your brief at that time. Here it is on page 24, 

MR. CARSON: Yes, 


THE CHAIRMAN: The quotation you give reads in part: 
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"The caution here expressed is essential, 
Ministerial responsibility to parliament must 
be recognized, In the Commission legislatim 
of England, this is provided for by giving 
the Board of Trade a Supervisory control in 
regard to the Commission," 

That is the Place, 
MR. CARSON: Yes, 
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THE CHAIRMAN: What is the Act? 
MR. CARSON: The Act is the first Act. 
Regulation of Railways Act, 1873, 36-37 Victoria, 
Chapter 48, under Section 26 of that Act there was 
provision for an eppeal from an order of the Commissioners 
in this way. A party could apply to the Commissioners to 
rehear or reconsider. We have that today, of course, 
Then the section 8lso provided that they could state 9 
Case on a question of law; but except for that, section 
26 says: 
"Every decision and order of the Commissioners 
Shall be final," 
There was no appeal in England on 29 question of fact, 
Then in 1888 the next statute is the Railway ana 
the Canal Traffic Act, 51-52 Victoris, Chapter 25, 
The purpose of that Statute was to create in the place of 
the Railway Commissioners appointed pursuant to the 1873 
Act, @ new Commission called The Railway and Canal Commission, 
That is referred to in Professor McLean's report. In 
that Act, section 17 (1) provides: 
(1) “No appeal shall lie from the Commissioners 
upon 2 question of fact, or upon any question re- 
garding the locus standi of @ complainant. (2) Save ag 
otherwise provided by this Act, an appeal shall 
lie from the Commissioners to 3 Superior court 
of appeal." 
There was no eppeal on a question of fact but there was 
8n appeal, leaving out the question of fact, to a Superior 
court of appeal. 
Then there was the provision in sub-section 5 
that the decision of the Superior court of appeals 
Should be final,with 9 provision that in certain 


cases leave to sppeal to the House of Lords might 
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be granted. Then in the Railways Act of 1921, 
11-12 George V, Chapter 25, Part III of which 


deals -. 


THE CHAIRMAN: Dig you say chapter 55, Mr, Carson? 


MR. CARSON: Yes, chapter 55, my lord. Part bw S 
deals ay So Rorit charges and the constitution and pro- 
cedure of the tribunal. Section 25 provides that the 
decisions of the tribunel - that is, the rates tribunal - 
Shall not be Subject to review except under the provisions 
in that part of the Act relative to appeals. And the only 
provision relative to appeals is Section 26 which reads 
in this way: 

"Section 17 of the Railway and the Cana} 

Traffic Act ,1888 shall apply in respect of appeals 
from the rates tribunal in like manner as it applies 
to appeals from the Railway and Canal Commission," 

And then Section 17 is the one that I referred 
to,--that is,of the 1888 Act - which provided for no 
Sppeal, save an appeal to the court of appeal. 

Then we have the present Act, the Transport 
Act of 1947. 10-17 George VI, : chap. 49. It is pro- 
Vided in that Act by section 72, sub-section 3, that: 

' Phe provisions of the tenth schedule to 
this Act shall have effect with respect to the 
powers and procedure of the transport tribunal," 

And then paragraph (1) of the tenth schedule 
pies seks transport tribunal" full jurisdiction to hear 
énd determine all matters whether of law or of fact," 
Then paragraph(5)of the schedule states: 

"Subject to the provisions of this Act, sections 

22 to 26 of the Railways Act, 1921 -- 
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end procedure of, and Abpeats from the transport tribunal, 
"-— shall épply with respect to the jurits- 
diction conferreg on the transport tribunal by this 
Act as they apply with respect to the Jurisdiction 
conferred on them by that Act," 

THE CHAIRMAN: How is this transport tribunal 
made up now? of course, now all the railways are govern- 
ment railways, 

MR. CARSON: They are all government railways, 
yes, 

THE CHAIRMAN: What is the transport tribunal? 
If you can tell me shortly, I should like you to do so, 

MR. CARSON: Tf hope I am accurate because I obtained 
this out of 9 great deal of legislation in England. But 
they have 3 permanent tribunal, and then they have two panels 
from which Selections may be made to aaa to the number of 
the ‘ermanent tribunal, Of those two panels, there is 5 
panel of twenty-two persons and another panel of twelve 
persons. The twenty-two persons are nominated by the 
President of the Board of Trade after consultation with 
Such bodies as he may consider to be representative of 
trading interests, The twelve sre nominated by the 
Minister of Labour after consultation with such bodies 
as he may consider both representative of the interests of 
labour and of Passengers upon the railways. Then two ere 
nominated by the Minister of Agriculture ana Fisheries, 
Then there igs another panel, called the Railway Panel 
which consists of eleven persons nominated by the Minister 
efter Consultation with the railways companies Association, 
That is like the Railway Association of Canada. One person 
is nominated by the Minister representing the railways and 


like railways that are not members of the railway association, 
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there is 3 pees reference to parliament for sli they 
do. We shall have to look into that. 

MR. CARSON: Yes, In looking at this English 
legislation, I found that conditions are different there, 
The only thing I was looking for was the see whether there 
Wes any provision for an appeal to the politicel tribunal. 

THE CHAIRMAN: You mean even today? 

MR. CARSON: Even today. 

THE CHAIRMAN: With government ownership? 

MR. CARSON: Yes. ana I cannot find that there 
is any appeal. The appeal, when there is an appeal, is 
3n appeal to the courts on 8 question of law, 

THE CHAIRMAN: of course, it is an entirely 
different situation. 

MR. CARSON: A different Situation, yes. 

THE CHAIRMAN: The railways are 3ll government 
owned and they submit their estimates to perliament,. 

MR. CARSON: Yes. 

THE CHAIRMAN: It igs 8 very different Set-up. 

MR. CARSON: Yes, 

THE CHAIRMAN: For the moment can you give me the 
part of the older legislation that provides that the 
President of the Board of Trade shall have a Supervisory 
control in regard to the commission? You have told us 
that you think it is something similar to our section 36, 

MR. CARSON: Professor McLean mentioned that in 
his report, 

THE CHAIRMAN: Perhaps you could find it so that 
we may have it, 

MR. CARSON: Yes, if I can. 

THE CHAIRMAN: Later on, I mean. 

MR. CARSON: Yes. 
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Then there is 3 provision for calling in,” in certain 
cases, members from these panels. 

THE CHAIRMAN: It is a8 the result of these penels 
that the board created in that Way fixes rates, Is that 
SO? 

MR. CARSON: Yes. There is 9 rates advisory 
committee under another Statute. Then there is provision 
in Section 24 of the 1921 Statute to which I gave your 
lordship a reference,as to prosedure if 3 Vagancy occurs amongst 
the permanent members of the rates tribunal or if any 
permament member of the rates tribunal is incapacitated 
by illness, ana SO on; if it happens to be the president 
that is ill or incapacitated, the Lord Chancellor appoints 
8 person to act, 

THE CHAIRMAN: That Was the older legislation 
before fovernment Ownership. 

MR. CARSON: Yes. But as far as I can find out, 
that still carries On, 

THE CHAIRMAN: [It Still carries on? 

MR. CARSON: Yes, 

THE CHAIRMAN: The other day I noticed by newspaper 
reports that this tribunsl decided to bring about an incresse 
in freight rates, 

MR. CARSON: Yes. 

THE CHAIRMAN: And the proper Minister - I do not 
know whether he was the president of the Bosrd of Trade, or 
maybe it was the Prime Minister himself - introduced a 
resolution into Parliament to Sanction these increases, [ 
Suppose you noticed that, 

MR. CARSON: Yes, I noticed it. And I also noticed 
‘hat Mr. Winston Churchill took s view on it. | 

THE CHAIRMAN: That is apparently their way, at 


least when they increase freight rates. I do not know whether 
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Now, my lord, I come now to the top of page 27. 

COMMISSIONER ANGUS: This question is troubling 
me a little bit, mr. Carson, There msy be an appeal on 
the question of fact, you sey. 

MR. CARSON: Yes, 

COMMISSIONER ANGUS: But on 9 question of law 
is there still 9 possibility of 3 question of policy, where 
the question is: "Ts this policy Wise, or is it not wise?" - 
Does that fall under fact or under law, or ig it treated as 
distinct from both? 

MR. CARSON: There is no limitation of course in 
Section 52 as to what they may do. There is Simply no 
limitation, 

COMMISSIONER ANGUS: Under the English procedure, 

MR. CARSON: Under the English procedure, The 
only appeal, if there is an appeal, so far as I can find, 
is an appeal to the court on 8 question of law. 

THE CHAIRMAN: Well, except what may develop by 
3 Supervision from the Board of Trade over the administration, 

MR. CARSON: Yes, f do not know how that is worked 
out. 

THE CHAIRMAN: We will find that out later, 

MR. CARSON: Yes, 

The Commission Will recall one of the passages 
I read from the 1902 Report of Professor McLean where in con- 
demning the Railway Committee of the Privy Council as a 
tribunal to desl with the regulation of railways, he ssia 
at p. 74: "The political duties of the Cabinet Ministers 
are too engrossing to permit of devoting themselves to all 
intricate details of the transportsation problem." 

In the course of the 1903 Debates at p. 3555 of 
Volume 2 in 3 Pessage which I have not read before, the 


Minister of Rai ays, the Honourable Mr. Blair, made this 
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Statement: "But there is no doubt Whatever in my mind that 
the Railway Committee of the Privy Council, composed as it 
is of Members of the Cabinet, who have multitudinous duties 
to perform, is not a tribunal to do effectiverwork,.," 

AS we put in in our brief, on p. 148, "the Governor 
in Council has not the time nor the training to consider the 
voluminous evidence developed in disputes of ‘magnitude 
Such as general rate cases," 

No better example could be found than whet occurred 
when the seven complaining provinces had their appeal from 
the 21% decision set down for hearing before the Cabinet 
in September, 1948, We were notified in advance that the 
Cabinet could not devote more than two days to the hearing 
of the appeal and that the available time for argument of 
the appeal should be divided equally between the provinces 
and the railways. One could not help but be Surprised that 
the Canadian Cabinet with all the problems that were pressing 
upon it at that time could devote even as much time as that 
to the hearing of the appeal, 

Wheat happened? The parties went before the Cabinet 
On @ petition of the provinces that the 21% Judgment should 
be set aside, or, in the alternative should be referred 
back to the Board. The matter had occupied 150 days 
of hearing before the full Board of Six Commissioners, each 
of long experience, Some 413 exhibits, many individual ones 
being very large in volume, had been filed before the Board, 
No one would consider it offensive to tme Cabinet to say 
that the six members of the Board who heprd the case and who 
were unanimous in their view that no less than 21% increase 
Should be granted had vastly more experiencte with the pro- 
blems involved than the Members of the Capsinet who were 
to hear the appeal, The political pressure yspon the Govern- 
ment from the time of the 21% judgment had beersn nothing 


Short of overwhelming, 
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I am now S0ing to refer to telegrams that 
were sent to the Prime Minister following the ennounce- 
ment of the 21% Judgment, so that the Commission will 
Just see the wey in which this political pressure developed, 
The first is-a telegram from the Premier.of British Columbia 
to the then Prime Minister, It is dated April 2, 1948, 
The Judgment was delivered on Merch 30. The telegram is 


8S follows: 


COPY VICTORIA, B.C. 1948-APRIT, 2. 


RIGHT HONOURABLE w, L. MACKENZIE KING, 
PRIME MINISTER OF CANADA, OTTAWA, 


GOVERNMENT OF BRITISH COLUMBIA PROTESTS STRONGLY ANY 
INCREASE IN PREIGHT RATES UNDER RECENT RULING OF BOARD OF 
TRANSPORT UNTTI, SUCH TIME AS THE MOUNTAIN DIFFERENTIAL 
AFFECTING BRITISH COLUMBIA AND ALBERTA IS REMOVED STOP 
EXISTENCE OF MOUNTAIN DIFFERENTIAL CONSTITUTES A GRAVE 
INJUSTICE UNDER ORDINARY CIRCUMSTANCES Stop IMPOSITION 
OF A TWENTY-ONE PER CENT INCREASE IN FREIGHT RATES WOULD 
FURTHER ACCENTUATE THE INJUSTICE AND PLACE BOTH BRITISH 
COLUMBIA AND ALBERTA IN VERY DISADVANTAGEOUS POSITIONS 
WITHIN CANADA'S ECONOMY STOP STRONGLY URGE THAT RULING 
OF BOARD OF TRANSPORT COMMISSIONERS BE WITHHELD FROM 
OPERATION UNTIL SUCH TIME as BRITISH COLUMBIA GOVERNMENT 
HAS OPPORTUNITY TO APPEAL AGAINST THE DECISION, 

BYRON I, JOHNSON , 

PREMIER OF BRITISH COLUMBIA 

Then the Premier of Manitoba addressed a telegram 

to his Excellency, the Governor General and Council, Ottawa. 
This, is not taking steps by way of appeal, This is putting 
forward their views to tthe appeal tribunal, but not 


taking the appesl Proced'ure under section 52 (1). That 
tel egram reads 8S follows: 
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(COPY) WINNIPEG MAN, 
APRIL 3, 1948, 


His Excellency, The Governor General end Council 


OTTAWA. 


Pursuant to section fifty two of the Railway Act the 
Sovernment of the Province of Manitoba hereby petitions 

that your Excellency and Council may be pleased to vary 
order number seven naught four two five of the Board of 
Transport Commissioners for Canada dated March thirty 
nineteen forty eight so as to provide that the said order 
Shall not beome operative until st least thirty days after 
the date thereof or until further order STOP The Government 
of Manitoba considers that the ssid order is not in the 

best interests of Manitoba or of Cm ada as a8 whole STOP 

The decision if made effective will mean Smaller returns to 
Our agricultural and other primary producers and will add to 
the already excessively, high living costs of all Canadians 
STOP The order permits higher tariffs to be published 

and filed on not less than three days notice STOP This 
does not allow sufficient time for oa formal petition to 
Your Excellency in which our objections can be set out with 
greater force and in detail STOP The provinces which 
Oppose the application desire the opportunity to meet and 
consider the Judgment and to formulate :: their grounds 

Of appeal and it would be manifestly unjust to allow the 
higher rates to S0 into effect before they have had 

this opportunity. Furthermore the recently announced 
financial results of the Canadian Pacific Reilway during 
nineteen forty seven sre such that in our opinfon they 
Confirm the fact that the Canadian Railways would suffer 


no undue hardship if the effective date of the order 
were postponed, 


STUART GARSON 
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Then there is another telegram from the 


Transportation Commission of the Maritime Board of Trade, 


The first paragraph is full of protest:- 


"Halifax, N.S., 
APril 3, 1948, 


"His Excellency 
The Governor ae Council, 

Ottawa, 

"May it please your Excellency. The Trans- 
portation Commission of the Maritime Board of Trade 
representing, as it does, the Governments of the 
three Maritime Provinces over seventy Boards of 
Trade in the Maritime Provinces and a large number 
of industries in the Maritime Provinces, desire to 
inform you that they are very much dissatisfied 
with the decision ana order of the Board of 
Transport Commissioners of Canada delivered and 
filed on March 30. They consider that the effect 
of the decision and order of the Board will be to 
prejudice and very seriously affect a large number 
of our agricultural, manufacturing and producing 
industries, will materially increase the cost of 
living, will undermine the whole economy of the 
Maritime Provinces and will cause great hardship 
to our agricultural ana industrial workers and 
Substantially increase the number of unemployed, 
They consider that the basis on which the whole 
decision was made is erroneous and further that 
the decision is in complete violation of the 
Maritime Freight Rates Act and that its effect 
is to destroy the protection which was given 
to persons and industries in the Maritime 
Provinces under Section 8 of that Act. 

"Under instructions from the Governments 


of the three Maritime Provinces this Commission 
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intends to appeal from that decision and order, 
either to Your Excellency in Council, or to the 
Judicial Committee of the Privy Council or to 

The Supreme Court of Canada, but requires further 
time before the Board's order becomes effective 
to consider the decision and to decide upon the 
proper tribunal to which an appeal should be 
asSerted. Moreover, as the four Western and the 
three Maritime Provinces are acting in unison in 
matters in which we have a common interest we 
require sufficient time for consultation with 
representatives of the Governments of the Western 
Provinces and then after full consideration of 
the decision to decide as to the proper appeal 
tribunal and to prepare the necessary application 
in connection therewith. When the proper 
tribunal is agreed upon an application will be 
made to that tribunal to suspend the order of 

the Board of Transport Commissioners pending 
final decision on the appeal. 

"The Board's order provides for the new 
rates to come into effect on three days notice 
after the tariffs are filed, instead of the 
usual thirty days provided by Section 331(3) 
of the Railway Act, and it is probable that new 
tariffs will be posted early next week. 

"We urgently request and pétition your 
Excellency that under the authority vested in 
you under Section 52 of the Railway Act you 
immediately vary the order of the Board dated 
March 30, so as to provide that that order 
will not become effective for at least thirty 
days from the date thereof. This will give 
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time for this Commission and the Governments 
of the three Maritime Provinces to confer with 
the Governments of the ns Western Provinces’ 
and agree upon the tribunal to which the appeal 
will be taken and the nature of the relief which 
may be requested upon such appeal, 
"This petition is sent to you with the 
approval and authorization of the Governments 
of the three Maritime Provinces. And your 
petitioner as in duty bound will ever pray, 
etc. 
Transportation Commission of the Maritime 
Board of Trade, Dit Turnbull, 
Chairman, " 
That was on April 3, Then on April 5, the 
Same organization addresses a telegram to the Clerk of 
the Council and Secretary to the Cabinet: 


"Halifax, N.S, 
April 5, 1948, 


ee ee Heeney, 

Clerk of the Council and 

Secretary to the Cabinet, 

Ottawa. 

"We have received your telegram of April 

5, in which you inform us that our petition 
of April 3 will be Submitted to Cabinet at 
earliest Opportunity. We have received today 
Canadian Freight Association Tariff number 
71 C.T.C. Number 14027 establishing increased 
rates as per Board's order, the rates to 
become effective on April 8. Unless Governor 
in Balsa takes action to vary the effective 


the 
date of/ Board's order so that it will not 


become effective for at least thirty days 
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from its date as requested by this Commission 

the new rates will come into force on April 

8. We would therefore urge that consideration 

be given to our petition to Governor in Council 

before that date, 
D.R. Turnbull, 
Chairman Transportation Commission 
Maritime Board of Trade," 

Then Mr. Manning of Alberta sends a wire on 
April 5:- 


"Edmonton, Alberta 
April 5, 1948, 


"Right Honourable W. L. Mackenzie King 
Prime Minister of Canada, 
Ottawa, Ontario. 

"We understand that the railways have 
today filed new tariffs containing increased 
freight rates to become effective in three days. 
We respectfully suggest that this action by the 
railways indicates a need for urgency on the 
part of the Governor General in Council to take 
action under Section 52 of the Railway Act and 
postpone the time for bringing increased rates 
into effect pending determination of our appeal 
to the Governor General in Council against the 


Transport Board's decision, 
E. C. Manning, Premier." 


Then Mr. Douglas comes through from Saskatchewan 
on the seventh:- 
"Regina, Saskatchewan 
April 7; 2946, 


"Right Hon. W. L, Mackenzie King 
Prime Minister of Canada, Ottawa. 


"Re Board of Transport award on freight rates. 
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"Government of Saskatchewan extremely concerned 
with question Stay of proceedings until petition 
dealt with stop Most Strongly and respectfully 
urge consideration our request stop Our Informa- 
tion as to tariffs filed indicates chaotic condition 
of uncertainty will prevail with shippers and freight 
payers generally if railways are permitted proceed 
aS apparently they are doing stop Impossible assess 
present situation in light tariff schedules now filed 
Stop Again Strongly urge stay of proceedings by 
Governor in Council as essential to meet present 
Situation. 

Signed, T.C.Douglas" 

The Commission will see that the governor in 
Council and the Prime Minister were deluged with these 
telegrams from the seven provincial premiers, 

Pig These telegrams were the first of three ex 
parte representations made by the complaining provinces 
of which we are aware. The Provincial Premiers descended 
upon the Cabinet in Ottawa on April 26th, 1948 and left 
with the members of the Government a brief containing 
their representations. Again on 20th July, 1948, the 
Provincial Premiers met the Dominion Cabinet and pre- 
Sented another brief. This was the third occasion of 
Which we are now aware when ex parte representations were 
made against the judgment. 

We only learned of these meetings with the Cabinet 
as a result of the disclosure made by certain material 
filed by the provinces when they applied to the Board in 
September 1948 to stay the hearing of our application for 
the 20% increase. The Prime Minister of Canada sought to 
discourage the proposed appeal. This was apparent from a 
letter written by Mr. Mackenzie King to Mr. Macdonald, 
the Premier of Nova Scotia, under date of July 1, 1948, 


in which Mr. Mackenzie King said: 
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“Further consideration has also been given by 
the government to the request ant Board @rder No. 
70425, that is, the 21% order, should be suspended. This, 
in effect, is a request that the government sub- 
Stitute its judgment, in regard to the technical 
problems involved, for the judgment of the Board: 
The government has concluded that it should not now 
intervene in the Board's decision, If the provinces, 
however, consider that a formal appeal against the 
Board's order is necessary, the government would 
of course be prepared to make appropriate arrange- 
ments to grant a hearing of the appeal." 

In the brief submitted to the Federal Cabinet 
under date of July 20, 1948, the Provincial Premiers sum- 
marized the objections put to the Cabinet on the earlier 
occasion of 26th April. One of the April objections as 
summarized reads as follows in the Provincial brief: 

"The general public affected by the Order of 

March 30 has lost confidence in the Board," 
In my respectful submission that is a pretty sweeping 
Statement for the seven premiers of provincial governments 
to make. 

Beyond that we are not aware of what representa- 
tions were made by the Provincial Premiers with respect 
to the personnel of the Board which had sat on the 21% 
Case. Be that as it may, changes in the personnel of the 
Board were under way by lst July, 1948, as appears from 
the following passage from the same letter of Mr.Mackenzie 
King to Mr. Angus L. Macdonald: 

"Changes in the personnel of the Board of 

Transport Commissioners, as you are aware, are 
now under way. After long and able service, the 
Chief Commissioner, Colonel J. A. Cross, has resigned 


and steps were taken by Parliament which * 
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"have made possible the appointment of Mr. Justice 
M. B. Archibald to the Exchequer Court of Canada 

and subsequently to the Chairmanship of the Board. 
The term of office of one of the other Commissioners 
expired on June 30th. The vacancy thus created will 
be filled by the appointment of a new member of the 
Board." 

The brief review I have given of some of the 
events will give your Commission some idea of the political 
atmosphere in which the appeal to the Cabinet was heard 
on September 27th and 28th, 1948. As the Commission is 
well aware, the Governor in Council did not set aside the 
21% judgment, but with the terrific political pressure 
which had been applied and with a Federal election a 
few months in the offing, it is not at all surprising 
that the Cabinet felt compelled to refer the matter back 
to the Board for review, as was done by P.C. 4678. That 
Order in Council demonstrates by its very terms the im- 
possibility of busy Cabinet Ministers being able to 
understand in a two-day argument in a case that took 150 
days before the Board, the intricare and complex questions 
that were involved. This can be simply and shortly 
illustrated, 
on Turning to that Order in Council, the Commission 
will find that the Order in Council contained the following 
statement: 

"The Committee are further of the opinion that 
an investigation should be made by the Board in order 
to determine the apportionment to be made, between 
railway earnings and other income, of fixed charges, 
depreciation, income taxes, dividends and surplus..." 

THE CHAIRMAN: Just a moment, that is 4678? 
MR. CARSON: That is 4678, my lord, yes. That 
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is where the Committee expressed their opinion as to 
apportionment. 

THE CHAIRMAN: I am just trying to find it in 
the order. 

MR. CARSON: I don't know whether my file is 
the same as your lordship's, 

THE CHAIRMAN: Yes, I think I have it here, 
on page 3 of the Order-in-Council. 

MR. CARSON: Yes. 

THE CHAIRMAN: "The Committee are further 

of the opinion that an investigation should 

be made by the Board in order to determine the 

apportionment between railway earnings and 

other income, fixed charges, depreciation...." 
Yes, that is the one, 

MR. CARSON: Yes, I ask your lordship to note 
these five items of apportionment of fixed charges, 
depreciation, income tax, dividends and Surplus. 

Now then, the Governor in Council failed to 
appreciate the following undisputed facts:- 

(1) That the depreciation charges included in the 
Canadian Pacific exhibits did not include charges for 
depreciation on any property other than rail property 
(and that is a simple undisputed fact); 


(2) That the corporate income taxes had already 


been apportioned as between Other Income and rail earnings 


in the 21% judgment. 

(3) That the rates of dividends claimed by the 
Canadian Pciafic had been allowed by the Board as proper 
rates of dividend to be provided by rail earnings only. 

(4) That the surplus allowed by the Board was not 
a surplus in respect of the entire corporate enterprise, 


but was a surplus claimed as necessary and indeed was 
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allowed solely in respect of the rail enterprise, 

These misunderstandings of the Governor in 
Council of the four very important items, were recognized 
by the Board on the review pursuant to the Order-in- 
Council - - 

THE CHAIRMAN: Pardon me a moment, are you 
telling us then that the Board had already made the 
apportionment which this order directed them to 
make? 

MR. CARSON: In effect, yes, that is what it 
was, on these four items. No Other Income entered into 
these four items, 

THE CHAIRMAN: Now, are you going to tell us 
what the Board did as a result of that? 

MR, CARSON: Yes. These misunderstandings of 
the Governor in Council of the four very important 
items, were recognized by the Board on the review pur- 
Suant to the Order-in-Council and no apportionment was 
made as between rail and non-rail earnings of depreciation, 
income taxes, dividends or Surplus. In that connection 
I refer to the following passage from the judgment of the 
Assistant Chief Commissioner at page 18, that is of the 
blue pamphlet print, and I would like to read from 
towards the bottom of 18:- - 

THE CHAIRMAN: JUst a moment, I would like to 
follow this, what page? 

MR. CARSON: Page 18, my lord, about two-thirds 
own is. 

"I do not think that under the Act 

there can be a 'direction! to the Board to 
do that which the Provinces allege should 


be done by the Board under the Order-in-Council. 
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In any event how the amount of depreciation as 
found in the Judgment as proper, after adjust- 
ment, and which is purely railway as opposed 
to non-railway depreciation, can be apportioned 
was even beyond the suggestions of the Provinces," 
They landed back there with what they regarded 
as a great victory, but when it came to Suggesting how 
you could apportion railway depreciation, pure railway 
depreciation, as between it and %her TNeoeey Ae beyond 
their suggestion: - 
"Likewise with surplus, which admittedly on the 
part of the Provinces was surplus asked for 
railway operations as opposed to non-railway 
operations. So these two items at least would 
bear no apportionment. 
"The Order-in-Council in mentioning 
fixed charges, income taxes, dividends and 
Surplus, refer to these as corporate obligations 
and that some portion of these corporate needs 
Should be borne by the income derived from 
non-rail operations. When the Board wrote 
its Judgments it did not lose sight of this 
principle and certainly would not dispute it. 
But what the Board had to do was to find what, 
under all the circumstances, were proper and 
reasonable charges to allocate against rail 
operations upon which a just and reasonable 
level of rates could be arrived at. 
"As one who participated in the Hearing 
of the original application and in the 
deliberations following the Hearing and the 
discussions with the Board's experts, I know 
with what care and thought the whole matter 


was approached, " 
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THE CHAIRMAN: Who is talking now? 

MR. CARSON: That is the Assistant Chief 
Commissioner. He is the only one of the three who had 
Sat on the earlier cases. 

"Insofar as income taxes were concerned, 

the Board while allowing income taxes as a 
proper charge to operation, very definitely 
refused to allocate against rail operations 
any income tax which would accrue by reason 

of accretion of non-rail income Such as income 
from investments, Steamships, hotels, communi- 
cations, office buildings and other ancillary 
Services. In other words, the Board at that 
time apportioned or allocated to rail opera-~ 
tions only that portion of the corporate 
income tax requirements applicable to rail 
earnings." 

So that, my lord, that Simply serves to show 
how impossible it was for the Governor in Council to even 
comprehend what Some of the vital issues were, 

THE CHAIRMAN: Is that a dissenting judgment? 
It is called a minority judgment. 

MR. CARSON: It is the minority judgment only 
in the sense that the Assistant Chief Commissioner would 
have made the interim increase 15 instead of 8, 

THE CHAIRMAN: Now then, do these considerations 
that were set out in this Judgment, are they to be found 
likewise in the majority judgment? Did they make the 
same disposition of this direction to apportion, and so on? 

MR. CARSON: Well, I don't think he deals with 
that. For instance - - 

THE CHAIRMAN: You see, this judgment you have 


just read us is what the minority thought. 
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MR. CARSON: Yes, I know what your lordship 
has in mind, They did apportion fixed charges. 

THE CHAIRMAN: That is, the majority judgment? 

MR. CARSON: Yes, and I think the Assistant 
Chief Commissioner -- well, I have forgotten. He dis- 
agreed on that, but we will take this majority judgment 
which apportioned the fixed charges. On page 4 of the 
majority judgment your lordship will see that. 

"Dealing first with reference to the 

Board by Order-in-Council P.C. 4678, in my 
Opinion no new evidence was furnished by the 
Board or new matters drawn to its attention 
which would justify disturbing the findings 
of the Board with respect to the following 
matters," 

Then your lordship will see under (d) "Dividends". 

Then he deals with fixed charges, and when he 
comes to depreciation the learned majority judgment does 
not apportion depreciation in any sense. There is no 
Suggestion of apportionment. He did reduce the amount 
of the charges to depreciation still further, but he was 
not apportioning it as between rail and ener because, 
as I say, there was no non-rail depreciation included 
in the exhibits at all. Then he made some adjustment 
about income tax, but not apportionment. So that the 
majority judgment and the minority judgment, neither one 
makes any apportionment of dividends, of surplus, of 
income tax or depreciation. 

THE CHAIRMAN: Well, what would you say they 
really did as a result of this direction back from the 
Government? 

MR. CARSON: As a result of the direction back 


from the Government, just taking it in a word, the majority 
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Judgment did apportion fixed charges. They made some 
reduction of our depreciation charges; they made some 
adjustment in the income tax, not on the matter of 
apportionment; and then arrived at a formula which later 
became a matter of dispute, 

THE CHAIRMAN: To what extent, if at ait,” did 
they order the allowance of the increase? Was the increase 
allowed by the first Judgment, the one reduced by this 
second? 

MR. CARSON: What happened was that the 21% increase 
was in effect; the new Chief Commissioner at page 7 of 
this blue judgment amended the formula upon which the 
earlier Board proceeded and he said:- 

UPS 'fOLLows "' (from my change of the formula) 


“that the additional revenue necessary >: to meet" 


(the new formula) deficiency there would be 
| required a general increase in freight rates 
| of 15% together with an increase of 25¢ per 

ton on coal and coke." 
THE CHAIRMAN: That is 15 instead of 219 
| MR. CARSON: Twenty-one, but now then, the 
Commission will appreciate what he was doing. This was 
in September 1949, and in the judgment of the 21% Case 
back in March 1948 that Board arrived at 21% on the 
assumption that traffic volume would continue the same in 
1948, that cost of operation would continue the same in 
1948 as in 1947, and would bring the Canadian Pacific out 


at the end of the year with an even balance sheet and a 


little to spare. 
Now, in July 1948, they had this 17 cent 
wage award come upon them. That was made retroactive to 


March 1, 1948, and the whole assumption upon which the 
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21% judgment was based was thrown out of gear and did 
not apply. I have never interpreted the judgment of the 
Chief Commissioner in the 8% Case as saying that he felt 
that at that time 21% should then be reduced to 15%. 
What he was saying in effect was: "If I had been sitting 
in the armchair of my predecessor back in March 1948, 
on the formula that I now adopt I would have said 15% 
was enough." But then, since March 1948 the present 
Chief Commissioner was not in the position where he was 
Speculating as to what would have happened in 1948. He 
had the actual results, and I am going to refer ina 
little while to show what even on the last formula of 
the Board the deficiency of the Canadian Pacific was with 
the 21% in effect. 

THE CHAIRMAN: We will adjourn for a few 
minutes, 


MR. CARSON: My lord, I am trying to avoid 
getting into by-ways of other branches of the case 
by directing this part of the argument solely to 52(1). 

THE CHAIRMAN: Yes, I know, 52(1). 

MR. CARSON: Yes, now, turning to page .31 of 
my notes, from what I have already referred to as to the 
way the - - 

THE CHAIRMAN: I don't think you have drifted 
from the point at all. 

MR. CARSON: I am trying not to. 

THE CHAIRMAN: Because you are asking that 
52(1) be repealed, 

MR. CARSON: Yes, my lord. 
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THE CHAIRMAN: And I think it is quite pertinent 
to show what has occurred. 

MR. CARSON: Yes, what I was trying to take out 
of the Order-in-Council 4678 in the light of what was 
not in dispute really, is this, that it Simply serves 
to show how impossible it was for the Governor in Council 
to even comprehend what some of the vital issues were, 
Still less how impossible it would be for him to give 
them any informed consideration. 
9. But it will be said what a great wrong would 
have been done to the Provinces if the appeal in that 
Case had not been available to them. If that suggestion is 
made, I meet it with the firmest challenge. The very fact 
that the 21% Judgment was referred back to the Board by 
an Order-in-Council containing an expression of Govern- 
ment opinion (which upon the major issues was as I have 
pointed out entirely erroneous) put the Board in a 
position that could be described, to put it mildly, as 


embarrasing. 
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The review of the unanimous decision of a six man Board 
was undertaken by a Board of three, two of whom and, with 
all due respect to them, were new appointments and had only 
commenced their experience in the matter of railway admin- 
istration under the Act. In my respectful view, the major- 
ity judgment of 20th September: , 1949 delivered by the new 
Chief Commissioner and concurred in by the new Commissioner, 
Mr. Chase, was not only wrong in law, but was wrong in other 
respects, in questions of fact. We -- that is, the railways 
~- can have no appeal on a question of fact, but our Submis -~ 
Sion that it was wrong in law was unanimously upheld by the 
Supreme Court of Canada. To bring the matter down to date, 
the judgment of the Board in its final determination of the 
20% Case delivered on March 1, 1950, when it substituted a 
16% increase for the 8% interim increase, is in my submis- 
Sion an erroneous judgment. Under date of March 10th last 
we launched an application to the Board to re-open its 16% 
judgment on the ground of error, and to Substitute a rate 
increase of 20% for the 16% and in the alternative to extend 
the time for leave to appeal to the Supreme Court of Canada. 
Argument of that application, with the usual provincial 
Opposition, was heard by the Board on April 17th last. There 
has been no judgment yet. 

No tribunal could be expected to function im- 
partially and efficiently with the threat of interference 
due to political pressure constantly hanging over its head. 

Counsel on the provincial side are fully aware of 
the weapon they have in having the force of this threat 
casting its shadow over the Board. 

This is plainly illustrated in the transcript of 
the proceedings on 17th April last when we were before the 
Board on our application to correct the error resulting in 


the 16% judgment. 
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p. 6120 - Argument by Mr. McLean on behalf of Manitoba 
roa ree 


"Now it is not my purpose, sir, to reiterate the 
argument which I made at the conclusion of the final 
hearing of the 20% case -- the Judgment arising out 
of which is the subject of these proceedings." 

You see, it was our application to re-open, not 

the provinces’. 
Then at page 6125, five pages farther on, he says: 
"Now coming to the gist of my argument we say that 
the Board failed to give full or proper effect to our 
submission with respect to the additional revenues 
available to the C nadian Pacific Railway Company 
arising out of the increases in effect during 1949, 
but only in effect for a short time. 

In other words we are quarrelling -- and my 
burden is to quarrel with the penultimate paragraph 
on page 15 and we say that the effect of that has 
gone and then there is no necessity for revising the 
percentage. 

MR CARSON: Then my friend is doing exactly what 
he suggested he was not doing -- when he says that 
the Board failed to give proper effect to his submis- 
Sion on those points, then he is here asking the Board, 
in effect, to hear an application to re-open." 

That is, an application by the provinces to have their 
arguments reconsidered. 
"There is no such application before the Board and my 
Submission is that his statement now makes it clear 
that my friend is doing the very thing that he claimed 
that he was not going to do and in any event that 
which he should not be permitted to do." 
That is, because he had not filed an application. 
"Mr. McLEAN: Well I am perfectly willing to place 
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myself in the hands of the Board and we will go up to 
another tribunal if there is any necessity for that. 

MR CARSON: Now Mr. Chairman, it is regrettable 

that remarks like that Should be made by my learned 
friend." 

Now, as I interpreted that, there was the tone of 
threat in it, and TI thought it was a highly improper thing 
to put to the Board. 

"THE ASSISTANT CHIEF: Just a moment, Mr. McLean, 

you go ahead and we will Sive whatever weight we 

think proper to what you may say." 
10. I say to this Commission without any hesitation 
and with all respect to all the members of the Board of 
Transport Commissioners who have been engaged in these 
rate matters in the last three years, that one of the 
major causes of the trouble that has arisen is due to the 
right of appeal to the Governor in Council provided by 
Section 52(1). The Board throughout these proceedings 
Striving, as I am confident it has, to perform its functions 
honestly and efficiently, has been confronted with a vigorous 
and sustained opposition to rate increases conducted by 
Counsel on behalf of seven Provincial Governments, and was 
no doubt aware of the political pressure that was being 
put upon the Federal Cebinet, which had the power to deal 
with the Board's decisions on appeal under section 5e(1). 
It is simply too much to expect that the Board could feel 
the freedom of action that was so necessary to the proper ana 
impartial performance of its quasi judicial duties. 

Now, on Monday last you, Mr. Chairman, put the 
question to Mr. Smith in his argument, at page 22502 of 
volume 125; 
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MR SMITH: No, I do not think so. I think that 
it has been very Satisfactory." 
Of course it has been very satisfactory. 
I just pause to remind the Commission of the way 
Mr. Walker put his view, in volume 64 at page 13367. He 
was referring to the submissions made by some of the pro- 
vinces that there should be more control by the executive 
arm of Government, and toward the bottom of that page he 
expressed the opinion: 
" - + neither 'public opinion' (for which the 
clamour of pressure groups may so readily be mis- 
taken) nor the Government as an interpreter of such 
public opinion could possibly take the impartial ana 
Judicial view of its financial needs to which any 
public utility corporation is entitled. Why shoulda 
anyone seek to avoid having such issues determined by 
an impartial administrative tribunal? The answer 
must surely be found in a fear that the contentions 
to be raised against the railways would, in some 
measure at least, be unacceptable to such a tribunal." 
Now coming to another branch of this same subject, 
I say as a heading on page 33: 


This right of appeal to the Governor in Council 
undoubtedly induces Board to give thought to how 


its decisions will be viewed by public. 


ii. There can be no doubt that because the decisions 
of the Board are subject to review by a political tribunal, 
EG in unconsciously induced on occasions to give considera- 
tion to how its decisions will look to the public. No 
tribunal exercising judicial or quasi judicial functions 
should have its deliberations affected by any such thinking. 
The Commission will please understand that in 
making these observations I am direc ting no criticism to the 


members of the Board and desire to emphasize that any such 
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thinking on their part is not in any sense deliberate, but 
is an effect that is produced unconsciously by reason of 
the possibility of political intervention. 

“ee May I refer to an illustration of what I mean? 

At the time the application for the 30% increase 
was launched in October, 1946, railway rates were Subject 
to price control and for that reason the application was 
not alone for the approval of the proposed increase by the 
Board, but for the concurrence of the Wartime Prices and 
Trade Board. 

In September, 1947, during the course of the 
hearings before the Board, price control was removed and 
the railways promptly filed tariffs increasing their com- 
petitive rates by 30%, as they were entitled to do without 
the sanction of the Board of Transport Commissioners. The 
Provinces promptly applied to Suspend the increase in com- 
petitive rates on the footing that because at the time the 
application was launched -- that is, in October 1946 -- 
it related to all rates, and therefore the proposed increase 
in competitive rates Should await the judgment of the Board 
in respect of the entire application. 

During the course of my argument on the matter 
the following discussion took place, see Volume 799, 
p.15005; 

"THE CHIEF COMMISSIONER: What I would like some- 

body to tell me is oer no disregard of the legal 
provisions, but we must have regara tort; thay tds 


When all these rates are before us, the railways 


Propose to increase one class of rates, all of one class 


of rates, namely, competitive rates, by 30%, so long as 
the putting on of the 30% does not go through what are 
called normal rates. Now, it may be all right and it 


may not; tut how does the thing look? 
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MR CARSON: How does it look as a matter of law? 

THE CHIEF COMMISSIONER: No, how does it look as 
2 matter of practical business and commerce to the 
country if, while this enquiry is going on, an 
increase is made in one class of rates of, generally 
Speaking, 30%? Maybe somebody will tell me something 
about that. 

MR CARSON: May I say something?" 

Mr. Evans always tells me he was pulling my coat- 
tails at this time, that I was looking a little too 
vigorous. 

"THE CHIEF COMMISSIONER: No, no, not now. We 
have not the time, probably, but I am looking at it 
from its practical effect. I am not quarrelling with 
your law. 

MR CARSON: I quite appreciate that and I think 
you will be hearing Something about it. 

THE CHIEF COMMISSIONER: No doubt, and of course 
you have the right to do it. You can make it such 
percent as you like. 

MR CARSON: Well, if parliament has left it that 
way we are entitled to do it. 

THE CHIEF COMMISSIONER: Yes, if parliament has 
left it that way, you are entitled etoldea at". 

and then he is rather getting off the subject a little -- 
"and Mr. Evans is going to tell us something about 
discrimination; I would like to know how discrimination 
is removed by increasing special rates 30%, generaliy 
Speaking. Maybe I am expecting too much. 

MR CARSON: I think we are all obliged to you. 

THE CHIEF COMMISSIONER: I raise these questions 
Just purely on my own account." 


This occurred just as the afternoon adjournment 
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was about to take place and on the following morning I 
stated our position in the following passage at p.150ll; 
"Now, first, I Say 1t has to be assumed that the 

Board will give effect to the legal rights of the 
parties appearing before it. If the iat Ls have 
the legal right to do what they have done -- as we 
Submit they have -- it follows that that legal right 
will be upheld by this Board. When you put it to 
Méeye Mir. Chief Commissioner, 'How does the thing look 
my answer is that it must look perfectly all right, 
if the railways are doing what they have the legal 
right to do; te other words, if they have the legal 
right to do what they are doing." 

THE CHAIRMAN: Pardon me a moment, Mr. Carson. 

On the other hand, what legal right had the Board at that 
moment, or had it any? I am not Saying it had any. But 
here you proceed to raise a certain class of rates by 30 
per. cent, 

MR CARSON: Competitive rates. 

THE CHAIRMAN; Now, had the Board any legal right 
to intervene there and then and compel you to reduce that 
increase? 

MR CARSON: It was our submission that it haa nov, 
but they held against us. There was a majority held 
against us on that. i 

THE CHAIRMAN; They held that it did have a legal 
right? 

MR CARSON: Not 4 legal right, but they rather put 
it as a matter of discretion, that since we had included in 
our rate application when we were under price control an 
application to increase competitive rates and all rates by 
30 per cent, that even with the removal of price control, 


which removed the only legal barrier to our increasing com- 
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petitive rates, since there was an application pending 
before the Board, in the exercise of their discretion 
they would suspend -- [ am not saying they did not have 
the legal right to Suspend, but I am Saying that what we 
did was an exercise of an undoubted legal right that we 
had under the Act of Psrliament. We did not have the 
legal right so long as price control was in, but the 
minute it went out we were just as free as we are today 
to increase a competitive rate, as long as it does not go 
above the normal rate. 

THE CHAIRMAN: But is not the Board also just as 
free? Was it not just as free then as it would be today 
to disallow or increase? Is that so? 

MR CARSON: Not on competitive rates, no, my lord, 

With all respect to the then learned Chief Com- 
missioner, it was quite apparent that his thinking on that 
important issue was much concerned with how it would look to 
the public if the Board permitted the railways to exercise 
their undoubted legal right to increase the competitive 
rates at that time. In other words, the learned Chief 
Commissioner was not considering the matter Solely from the 
standpoint of law, but was unconsciously having his mind 
influenced by public opinion, which in the final analysis 
would make it difficult for him to give impartial consider- 
ation to the question. 

Hanging over his head was Section 52(1) and the 
knowledge that public Opinion could exercise its pressure 
through political channels upon the Governor in Council to 
Such an extent that a decision giving effect to the 
railways' legal right might well be upset not on any legal 
Srounds, but only because such a decision would prove to 
be embarrassing from a political standpoint. 


THE CHAIRMAN: Now, Mr. Carson, you are presuming 
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there that the reason why the Chairman used the language 
he did use was because there was this appeal which was 
possible against whatever the Board did. Are you quite 
Sure that is entirely correct? 

MR CARSON: My lord, I do not want to put it too 
high, I do not want to put it too high. I am Saying it is 
that this thing is hanging over their heads, and they are 
driven to wondering how 4 thing may look. 

THE CHAIRMAN: In the event of an appeal. You 
have it, though, that it is because of an appeal that 
they are supersensitive, I Suppose, as to what they do. 

Is that it? 

MR CARSON: Quite 80. That is, there is a--- 

THE CHAIRMAN: [I put ic, though, if there was no 
appeal, the public is still there, you see, 

MR CARSON: The public is stiti LHe re. Puts. 

THE CHAIRMAN: Anq@ you see what happens, when the 
public represented by the premiers of seven provinces, 
after a certain decision of theirs -- I mean, even if 
there had been no appeal, might there not have been the 
same outery, the same protestation, and all that sort of 
thing? That is to Say, 1s it right to assimilate applica- 
tions of this Sort, which have such an effect throughout 
the whole country, to a Simple civil lawsuit, where you have 
Smith against Jones, which igs nobody's business but the 
business of the parties? The public are not concerned, as 
you say, in that kind of thing, and most rightly so. You 
cannot consider them; it is none of their business. There 
are certain lines of litigation where the public its to a 
certain extent concerned, like in divorce cases, where you 
have the King's Proctor, and go on, but in the ordinary 
Civil litigation the public is not concerned, and there is 


no what we may call reaction one way or another. But is it 
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ZOing to be possible, no matter how you devise the pro- 
cedure: for the future, to remove public concern entirely? 

MR CARSON: Oh, I am not Suggesting that public 
concern will be removed, but I am Suggesting this: To 
begin with, there is always Parliament; Parliament is 
there to change the law. 

THE CHAIRMAN: Yes. 

MR CARSON: But my view is that when Parliament 
makes a law, whether it is railway law or bankruptcy law 
Or any other law, that law Should be administered by a 
tribunal that is independent of any feeling of political 
pressure as to what the effect of their Judgments may be, 

THE CHAIRMAN: Yes, I know what you are aiming at. 
I am just wondering whether, if you abolish this appeal to 
the Privy Council, you attain that end. You may make a 
Step towards it. 

MR CARSON: TI think we ‘make a very important step 
towards it, because as long as you have 52(1), that Says the 
Cabinet may do this thing -- it is not Parliament, where 
the thing is threshed out and debated by all parties in the 
Railway Committee or Something like that before legislation 
is put upon the Statute books. 

THE CHAIRMAN: You see, to what extent the public 
1S concerned igs illustrated by what you and I were referring 
to a while &8go, what has just occrrred in England. They 
divide Parliament on the question of whether or not these 
rates shall be increased. So you must be Sareful in 
attempting to assimilate too closely--- 

MR CARSON: My lord, I hope I am realistic enough 
to realize that public clamour--- 

THE CHAIRMAN: It is different from a decision--- 

MR CARSON: There will always be public expres- 


Sions of Opinion and cLamour about this, but in my view 
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there would be a vast difference--- 

THE CHAIRMAN: You must not expect it to be 
capable of setting up 2 system for you which will not 
resound in public Opinion after a decision is given. 

MR CARSON: My lord,. 1.4m coming to what has 
happened in the United States and how they have dealt with 
it over there. TI have told you how they have dealt with 
it in England. TI am going to refer to how Some of these 
very provinces deal with their regulatory tribunals. But 
what I am trying to get at ig BOW LUE Li 4 thing out of 
politics, so that--- 

THE CHAIRMAN: In so far ag possible. 

MR CARSON: In so far ag possible. 

THE CHAIRMAN; NOB; deSGe.. AI) right, goon. At 
least you are trying to show us how the situation would be 
improved. 

MR CARSON: Improved. 

THE CHAIRMAN: If this appeal did not exist. 

MR CARSON: Yes; and when I get to the end I am 
going to say, very substantially improved, but I do not 
want to anticipate my argument. 

I say without hesitation that the law should 
permit no such fear to cast its shadow over the delibera- 
tions of the Board. 

I want this Commission to appreciate that I am 
not so much concerned about the number of appeals there 
have been and the fact that very few appeals have been 
allowed; it is the fact that this possibility is hanging 
Over the Board at all times, and unconsciously, as I say, 
there is a natural tendency to arrive at a decision that 
will not make it politically embarrassing for the tribunal 
that can vary or set aside their decision. 
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competitive rate thing -- the Board, by a majority judg- 
ment delivered by the Chier Commissioner ruled that the 
increase in competitive rates must be suspended and it 
was not until the delivery of the 21% judgment some seven 
months later that the railways were permitted to increase 
their competitive rates. 

Now, there was a Substantial loss in revenue as a 
result of what occurred there, 

14, Another instance of the decision of the Board 
that, in my Submission, was unconsciously influenced by 
public opinion Occurred in connection with the matter of 
regional hearings. 

3 Be In the course of the 21% case, counsel for the 
S€ven provincial Governments urged the Board to hold 
regional hearings in each of their provinces in order that 
the citizens of each province should have the Opportunity of 
presenting their views to the Board. The railways opposed 
this proposal on the ground that the application before 

the Board was one for a rate increase and should not be 
confused with a General freight rates investigation. The 
sole issue before the Board, in the railways! submission 
was what rate of increase should be allowed to meet the 
financial needs of the railways. The Complaints of 
individual Shippers as to particular rates or comparisons 
of rates could be of no assistance to the Board on that 
issue. 

The argument on the question of regional hearings 
took place in Ottawa on April 24th and 25th, 1947 after the 
hearings in Ottawa had lasted some 48 days and will be found 
in Volumes 751 ana 752, p. 4858 to p. 5020.- 

Mr. Frawley, on that argument, went the distance 
of contending that even if no one turned up in Edmonton to 


Bive evidence whem the Board and all counsel attended there, 
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it made no difference. The people of Alberta Should, he 
urged, have the Opportunity of being heard, and to quote 
his words, "whether in the end they will be particularly 
helpful or not in determining the question is beside the 
point". (That will be found at RP. 4876 of Vol. 751 of 
the 21% transcript). 

The judgment of the Board will be found commencing 
at p. 5185 of Vol. 752. The effect of it was that the Board 
divided evenly on the question. The then Chief Commissioner, 
the Deputy Chief Commissioner and Mr. Commissioner McPherson 
felt 1t desirable to hold the regional hearings. The 
Assistant Chief Commissioner and Commissioners Stoneman and 
Stone were of the view that there was no need .ta. nold Sittings 
in the provincial capitals when the real issue was the 
revenue needs of the railways. This latter view expressed 
in 1947 turned out to be similar to that expressed in 1949 
by Dearing and Owen at Pp. 374, to the effect that the 
intricate question of rate relationships should not be made 
part of a general increase case, but should be dealt with 
in subsequent hearings. The Board being evenly divided 
on the question of regional hearings, the Chief Commissioner, 
acting under Section 20 of the Railway Act, then cast the 
deciding vote in favour of regional hearings, and the Board, 
with the necessary staff, and the railways, with their 
necessary staffs, and counsel for the parties embarked on a 
tour of Canada that commenced on the * SOth day of the 
hearings and occupied about seven weeks and an eighth week 
to receive similar evidence in Ottawa. 

The Board listened with amazing patience to 
evidence directed to the intricate question as to whether 
rate differences constituted rate relationships and to the 
erievances--- 


THE CHAIRMAN: You are altering the language? 
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MR CARSON: Yes, I have altered that a LLttlesa< 
2S to whether rate differences constituted rate relation- 
Ships. 

THE CHAIRMAN: The intricate questién whe ther--- 

MR CARSON: Yes, as to whether rate differences 
constituted rate relationships and to the grievances and 
Submissions of individual Shippers, Boards of Trade and 
other Organizations. Many of such witnesses no doubt 
assumed that their particular complaints could and would 
be taken care of in the deccsion to be Siven by the Board. 

With all respect, however, the excursion was, in 
my submission, a complete waste of time and of no assistance 
whatever to the Board in the Judgment it ultimately ren- 
dered, 

Without taking the time to read it, I ask the 
Commission to examine the judgment of the Board in the 
21% Case, from pages 42 to 45, which amply supports the 
Submission I have made that that excursion was a waste of 
time. That is at pages 42 to 45 of the gray-covered book. 
I am not Boing to take time to read it now. 

The case was decided solely on the basis of the 
financial needs of the railways and no effect whatever was 
given to the Srievances and representations of the indi- 
vidual Groups and persons heard in the provincial capitals. 
These grievances anq representations were of course worthy 
of being listened to on the appropriate occasion -- that is 
to say, on applications to disallow particular rates, or in 
the course of 2 Seneral freight rates imvestigation, or 
POSSibly to some extent in an enquiry of the nature now 
being conducted by this Commission, but they had no place 


in a pure revenue case. 
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Why was all this valuable time wasted? Certain 
members of the Board had hanging over them, unconsciously 
no doubt, the possibility of an appeal to the Cabinet and 
an attack upon the Board in the course of such an appeal, 
It would be politically difficult for the Cabinet to 
resist the palatable anda popular but utterly irrelevant 
argument that a rate increase had been authorized without 
giving the people of Canada an Opportunity to be heard, 
The uninformed public would never appreciate that 
the revenue issue could be and was being thoroughly 
and more than adequately fought out by competent pro- 
vincial counsel and assisted by batteries of experienced 
chart ered accountants right here in the City of Ottawa. 

I now come to another Subject that is pertinent 


to the matter of appeal, the delay in granting relief 


(Delay in granting relief to Railways) 


16. The possibility of political intervention through 


to Railways. 


the medium of Section 52(1) was, in my Submission, a 
factor in causing substantial delay in the railways 
obtaining needed relief, Your Commission is now well 
aware of the fact that the first application for rate 
increase after the War was launched in October, 1946, 

The wage increase of 10¢ per hour was about to go into 
effect, retroactive to June 1, 1946, and it was estimated 
that this increase would add Something over $40,000,000 
to the payroll of the Canadian railways. The hearings 
commenced before the Board on February 11, 1947, and 
lasted 150 days, ending on December 17, 1947, It was 
not until March 30, 1948, that the judgment was delivered 
authorizing the 21% increase, and it did not go into 
effect until April 8th of that year, The result of 

this interval was that the railways had borne the full 
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impact of that wage increase without any rate relief for 
& year and nine months, . 4t a cost of approximately 
$70,000,000. 

I am not Suggesting that a case of that kind -. 
that is, a general revenue case --~ would not necessarily 
Occupy some time, but I do Submit to this Commission that 
&@ grossly unreasonable amount of time was taken by a 
hearing that lasted 150 days. I should now like to 
explain why, in my submission, the time taken was far 
more than was reasonable, The railways were confronted 
wth the vigorous opposition of seven provinces, I am 
not suggesting that Opposition from those provinces was 
not proper, within reasonable limits, 

THE CHAIRMAN: You are still on the argument, 
are, you, that the possibility of this appeal had Something 
to do with protracting proceedings? 

MR. CARSON; Yes, my lora, 

THE CHAIRMAN: Can you go on and give us an idea 
Of how much they would have been reduced in time if there 
had been no bossibility of appeal? 

MR. CARSON ; I cannot do it by slide rule, 

THE CHAIRMAN: You woulda have had the seven 
provinces there in any event, 

MR. CARSON: Yes, I am going to point this up. 
At the very outset of the 21% case (that is to say, on 
the 3rd of the 150 days) we pressed the Board to give 
Some ruling or indication as to the scope of the inquiry, 
because we pointed out that unless the scope of the 
inquiry was defined at the outset there would be no limit 
to the extent of cross-examination and evidence that would 
ensue, (See Volume 739, page 555). That argument 
proceeded for several hours, The Board, however, never 


made any ruling in response to that lengthy argument. 
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We just went ahead. 
THE CHAIRMAN: That is, they never fixed the 
Scope of the inquiry. 
MR. CARSON: No, 
The result was that the Board, against the 


objection of the railways, permitted prolonged evidence 


and cross-examination in relation to the intricate question 


of rate relationships, .. Perhaps I should say "rate 
comparisons" rather than "rate relationships" -- the 
grievances of individual Shippers as to the existing rate 
Structure and other matters which, in our Submission, had 
no place in a financial case, And so the hearings pron 
ceeded with virtually no limitation on any one, This 
did not carry the approval of all members of the Board, 
a8 will be seen from the judgment of the Assistant Chief 
Commissioner delivered about 23 months later (namely, on 
April 29th, 1947) in his dissent from the ruling that 
regional hearings should be held, in Volume 752, at page 
5191, He said he could not see (and I quote his words ) 
"that questions of regional inequalities or discrimina- 
tion should be intermingled with a Straight financial 
question that exists from coast to coast." Further on 
the same page, he said: 
"However, there are times, and I thought 

this was one of them, when the Board's experience 

and knowledge in these matters could be helpful 

to all parties in Clearly defining -- or at least 

Suggesting -- at the beginning of such 4 case ag 

this, the Scope of the application before aus In 

fact this question was clearly put to the Board 

at or about the commencement of those sittings," 
That is the third day I referred to when we raised the 


question, 
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"But it was not answered. And I think the 
consequence of the delay has been, quite inad- 
vertently, not quite fair to the parties or 
tothe Board, 

"The Board has now been sitting on this 
case for some two and a half months, The respon- 
dents are most ably represented by eminent and 
experienced counsel who in turn are supported by 
an amplitude of experienced financial and 
accounting experts, I do not see for the 
purpose of solving the problem immediately 
before this Board what further analytical 
assistance we could expect to receive by going 
elsewhere at this time," 

And on page 5193 he said; 

"While pressure in all good faith has been 
put upon the Board for additional hearings 
throughout the country, considering the nature 
of the present application, I cannot conscientiously 
accede to it," 

On the same occasion, Mr, Commissioner Stoneman 

made the following observations « (at page 5194); 

"Commissioner Stoneman: Mr. Chief Commissioner, 
I intend to say very little more than I said on 
January 9th, I think my views were made 
perfectly clear, I said then; 

'I think the Board's position in this 

matter should be made perfectly clear: 

(1) by refusing to consider regional 
and territorial irregulabities or dis- 
criminations and questions of rate 


relationships on this application: 
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(2). that, at the conclusion of this 
hearing, the Board is prepared to hear 
any application or complaint with respect 
to the reasonableness of any rates or 
alleged unjust discrimination, ' 
I have listened to the argument by counsel made 
only last Thursday and Friday, and with great 
respect to you, Mr. Chief Commissioner, I say 
that I have not changed my mind with regard to any 
advantage that may be gained by this Board in 
deciding this application by hearing outside of 
this city matters that I suggest must necessarily 
apply to regional ana territorial matters," 

A similar view was expressed by Mr. Commissioner 
Stone, 

The learned Deputy Chief Commissioner, in 
concurring with the ruling of the Chier Coiamissioner 
that regional hearings should be held, said that "everyone 
is entitled to appear before us and expose his views," 
(See page 5194 of Volume 752 in 21% Case.) 

I would not venture to dispute that proposition 
that at the proper time and on the proper occasion 
everyone is entitled to appear and expose his views in 
regard to such matters as rate comparisons, rate rela 
tionships, the rate Structure, regional inequalities, 
unjust discrimination ang kindred subjects, Those 
problems may be presented and considered on such 
Occasions as a general freight rate enquiry or upon 
applications to Suspend particular rates and, to some 
extent, before this Commission, but such problems cannot 
be properly considered or Solved during the course of a 
Proceeding that is primarily concerned with the financial 


needs of the railways, 
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The Commission will remember that in the result 
the Board was then evenly divided three and three, and 
the casting vote of the then Chief Commissioner reaultea 
in regional hearings being held, which in themselves 
Occupied some seven weeks, and an additional week in 
Ottawa, The Commission will please understand that 
in anything I have said I am not to be construed as offer. 
ing any criticism whatever of the competence and good 
faith of the then learned Chief Commissioner, Indeed, 
in my Submission, the judgment he delivered on 30th 
March, 1948, disclosed a most thorough and capable 
analysis of the rate application and his judgment is to 
be commended for the careful way in which he sought to 
deal with the case as a matter of principle, 

There were findings with which we did not 
agree but it is only fair to say what I have said there, 

My respectful criticism has beendirected to 
Showing that the then learned Chief Commissioner allowed 
far too much latitude in the course of thehearings and that in 
So doing he was unconsciously under the influence of the 
possibility of political intervention through the medium 
of Section 52(1), even though in the result of his 


judgment he displayed admirable courage, 


a The delay in the railways obtaining relief by 
way of rate increase did not end with the judgment of 
S0th March, 1948, 

On 14th July, 1948, a wage dispute resulted in 
a settlement of a further wage increase of 17¢ per hour, 
that was made retroactive to March 1, 1948, As was 
established in evidence, that wage increase alone, for the 
first year it was in effect, was to add to the railway 
Payroll of the Canadian Pacific the sum of $26,700,000 
(See transcript in 20% Case, Volume 807, page 576.) 
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In other words, the burden of this second large 
wage increase was actually upon the railways over a month 
before the coming into effect of the 21% increase, And 
your Commission will recall that the 21% increase was the 
result of the application launched back in October, 1946, 
for the purpose, among other things, of obtaining relief 
for the railways in respect of the 10¢ per hour increase 
which had in the fall of 1946 been made retroactive to 
June 1, 1946, 
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Following the settlement on 14th July, 1948, 
of the 17¢ per hour increase, the Railway Association on 
e7th «. July, 1948, launched the application for a 20% 
increase in freight rates, 

I have prepared and would now like to put 
before the Board a short memorandum containing a list in 
chronological order showing the outstanding events that 
occurred in respect to that application, as well as the 
dates of outstanding events commencing with the appli- 
cation of October, 19402, It is as follows: 

MEMORANDUM OF DATES 


1946 
October 9 - Railway Association launched 
application for 30% increase in 
freight rates (general wage increase 
to railway employees amounting to 
10¢ per hour about to become effec- 
tive retroactively to June 1, 1946, 
Estimated that such increase would 
add approximately $40,300,000 per 
annum to railway operating payroll 
of all the companies effected, ) 
1947 
February 11 - Opening of hearings before Board. 


February 11 


to Hearings before Board in Ottawa. 
May 9 
May 22 Regional Hearings in 
to Saint John, N.B. 
Halifax, N.S. 
July 10 Charlottetown, P.E,I,. 


Regina, Sask, 
Vancouver, B.C. 
Edmonton, Alta. 
Winnipeg, Man, 
Toronto, Ont. 
Montreal, P.Q. 


to 
August 14 


July 14 
Hearings in Ottawa 


to Hearings in Ottawa 


September 22 
October 17 
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November 10 
to 
December 17 


December 17 


1948 
March 30 


ApPiL 2 


April 3 


April 5 


April 7 


April 8 
Apritioie 


April 26 
July 14 


July 20 


July 27 


September 9 
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Hearings in Ottawa 


Judgment reserved after 150 days 
consisting of 122 days of evidence 
and 28 days of argument. 


Judgment delivered authorizing 21% 
increase, Order No. 70425 ~ Formal 
Order of the Board, 


Wire, Premier of B.C. to Prime 
Minister requesting suspension of 
21% increase, 


Wires, Premier Manitoba and Maritime 
Board of Trade to Governor in 
Council requesting suspension, 


Tariffs filed effective April 8 
increasing rates 21% 


Wire, Premier Alberta to Prime 
Minister requesting suspension, 


Further wire, Maritime Board of Trade 
to Governor in Council requesting 
Suspension, 


Wire, Premier Saskatchewan to Prime 
Minister requesting suspension. 

prt 1486 ac eens to Sane 21 % increpse 
P.C, 1487 directing Board to conduct 
general investigation, 


21% increase went into effect. 


Announcement by Board of General 
Freight Rate Investigation, 


Provincial Premiers meet Federal 
Cabinet and submit Brief, 


Wage increase 17¢ an hour announced, 
retroactive to March lst, 1948, 


Provincial Premiers again meet Federal 
Cabinet in Ottawa and submit further 

Brief and also lodge Petition of 

Appeal, | 


Railway Association launched appli- 
cation for 20% increase (15% interim) 
and requested the Board to set appli- 
cation down for hearing "at the earliest 
possible date in September next." 


C.P.R. received notice of motion of 
provinces dated August, 1948, for 
order staying all proceedings in 20% 
aplication pending disposition of 
appeal to Governor in Council, 
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September 21 


September 27 
and 28 
October 12 


December 29 


1949 


January 11 
to 
February 24 


September 22 


October 6 


October ll 


October 27 
October 31 


December 5, 
& 7 and 8 


December 22 
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Hearing of motion of provinces to stay 
and application of railways for early 
date for hearing. Chief Commissioner 
Stated that the Board's engagements would 
not permit it to fix a date for the 
hearing before end of year and fixed 
Tuesday, January llth, to commence 
hearing, 


Hearing of appeal before Governor in 
Council, 


P.C. 4678 directing review in 21% Case, 


P.C. 6033 appointing Royal Commission, 


Hearings before Board on review of 
21% Case and on 20% application. 


Continuation of above hearings, 


Judgment reserved after 21 days of 
evidence and 7 days of argument, 


Judgment delivered authorizing 8% 
interim increase, 


Notice by Canadian Pacific of 
application to Board for leave to 
appeal to Supreme Court of Canada, 


8% interim increase went into effect, 
Board granted leave to appeal, 


Chief Justice of Canada made order 
that Case on Appeal be filed on or 
before November 21, 1949, Factums of the 
parties to be filed on or before 
November 30, 1949, and that appeal 
Foret down for hearing on December 5. 
1949, 


Argument of Appeal before Supreme Court 
of Canada. When judgment reserved 

on December 8th, Chief Justice 
announced judgment would be delivered 
December 22nd, 


Judgment of Supreme Court of Canada 

to effect that Board had failed to per. 
form its duty under Railway Act in 

not finally determining 20% 
application, 
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Upon application by Railway Association, 
Chief Commissioner fixed February 2nd 
for hearing of final determination, 
Subject to representations of provinces 
to be heard on January 3rd, 1950. 


Hearing before Board when February 2nd 
confirmed as date for hearing. 


Hearing before Board on application 
for final determination. Judgment 
reserved on February 7th, 


Board delivered judgment authorizing 
16% increase in place of 8% interim 
increase, 


Notice by Railway Association of 
application to Board for Order 
changing, altering or varying 
Order dated March dav 950. 

by substituting 20% for 16%. 


Petition by Provinces to Governor in 
Council under Section 52 of Railway 
Act by way of appeal from 8% Order 
dated 20th September, 1949, ana 

from 16% Order dated March 1, 1950. 


16% increase went into effect. 
Hearing before Board of application 


by Railway Association for 20% in 
place of 16%. 
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My lord, this chronology speaks for itself, 
and I am not going to G0 Over each date, but I want to 
call attention to some particular dates, I refer first 
to page 1, where the date of October 9, 1946, is mentioned 
when the first application was made, Then we come down 
to December 17 in 1947, when judgment was reserved after 
150 days consisting of 122 days of evidence and 28 days 
of argument, Then I would call attention to the date 
of delivery of judgment, namely March 30, 1948, So 
you have a proceeding pending from October 9, 1946, to 
March 30, 1948; and it relates to a wage increase that 
came into effect on June 1, 1946, 

Then I set out on the next page the date of the 
Submission from the provincial premiers and the dates when 
they met the cabinet. Then I ask the Commission to note 
that on July 14, 1948, wage increase of 17¢ an hour 
announced, retroactive to March 1, 1948, Then on 
July 20 the provincial premiers are in Ottawa, again 
Putting in a brief against the 21% award. On July 27 == 
that is thirteen days after the wage settlement -- the 
Railway Association launched an application for 20% 
increase -- 15% interim -- and requested the Board to 
set application down for hearing "at the earliest possible 
date in September nent." Then on September 9 we 
received a notice of motion by the provinces that was 
dated some blank date in August, 1948, for an order 
Staying all proveedings in the 20% application pending 
disposition of appeal under Section 32(1) and that motion 
was heard on September 21, The Chief Commissioner 
Stated that the Board's engagements would not permit it to 
fix a date for the hearing before the end of the year 
and fixed Tuesday, January 11, to commence the hearing, 


That is almost four monhs before the case is to be heard, 
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Then looking at page 3 we see the date when the 
hearing of the appeal was before the Governor in Council, 
and the dates of the orders in council. Then in 1949 
we get started with our 20% case which is trying to catch 
up with the wage increase that went back to March 1, 1948, 
We give the dates when the hearings were held; and the 
Board will notice that on April 5, judgment was reserved 
after twenty-one days of evidence and seven days of 
argument. Then there is an interval of five months and 
we get judgment on September 22 authorizing the 84% 
interim increase, Then we had the proceedings 'that took 
us to the Supreme Court of Canada, 

AS a member of the bar one is always proud 
of the way in which our courts deal with matters expedi- 
tiously that are of an urgent nature. The Commission 
will notice that on October 27, the Board granted leave 
to appeal, We had to go to get leave to appeal from the 
Board. On October 31 the Chief Justice of Canada made 
an order that the case on appeal be filed on or before 
November 21, 1949, factums of the parties to be filed on 
or before November 30, 1949, and that the appeal be set 
down for hearing on December 5, 1949, The appeal was 
heard on December 5, 6,7 and 8. At the conclusion of 
the argument on December 8, the Chief Justice announced 
that judgment would be delivered on December 22, I 
Shall never forget his words when he said, "Perhaps we 
had better set an example." Then judgment was delivered 
on December 22 and we went overto the Chief Commissioner 
on December 23 and we were able to get February 2 
fixed for that hearing. 

Then on February 2, 3, 6 and 7 we had the hearings 
The Board, which was composed now of Mr, WardroPe, 


Assistant Chief Commissioner, Commissioner Chase and 
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Commissioner McPherson, delivered their judgment on March 1 
authorizing the 16% increase in Place of the 8% interim 
increase, Then on March 10 we Served our notice to 
vary that order by substituting 20% for 16% because of 
error, and the provinces came along on March 17 with a 
petition of appeal Pie ceo Section 52(1) from the 8% order 
and from the 16% order. The 16% increase went into 
effect on March 23, and on April 17 we had our argument 
before the Board on the application to vary the judgment; 
and the judgment is not yet out, 
I should now like to put before the Board 
by way of comparison - @ memorandum showing the time 
taken in respect of various rate epplications that were 
made to the Interstate Commerce Commission. 
THE CHAIRMAN: The word "Board" there should be 
Commission, 
MR. CARSON: I should say before your Commission, 
my lord, I should like to put before your Commission, 
by way of comparison, a memorandum Showing the times taken 
with respect to verious applications that were made to 
the Interstate Commerce Commission, since 1946, This, 
by the way, is a memorandum that I put before the Supreme 
Court of Canada in argument, It is asfollows: 
RECENT DECISIONS OF INTERSTATE COMMERCE COMMISSION 
UPON RATE APPLICATIONS OF UNITED STATES RAILROADS 
ED STATES RAILROADS 
EX PARTE NO. 162 ~ 264 I.C.C. 695; 266 I.C.C. 537 
April 15, 1946 - Application filed for 25% increase, 
to be effective May 15, 1946, pending 
hearing, 
April 26 - Case re interim increase assigned for 
hearing, 


May 6-1lea - Hearing of evidence re interim increase, 
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May 11 & 13 a 


June 20 - 


July22-Sept ,20- 
Sept ,.23-28 e 
Oct. 25 2 
Dec .5,1946 * 
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Hearing of argument re interim 
increase, 


Interim increase granted (Ex Parte 148 
rates made effective and certain rates 
increased by an additional 5%) - 

264 I.C.C. 695, 

nt FD 

Regional hearings re permanent increase, 
Argument re permanent increase, 

Case submitted for decision, 


Permanent increase 20-25% granted, 
266) [iG isan. 
i hd 


EX PARTE NO. 166 - 269 1.0.0. 33: 270 I.C.C. 81; 93: 403, 


delye Bye Oke eos. 
July 23 ‘a 
Sept ei5 - 
Sept. 9 + 


Sept. 9-18 = 
Sept .18-19 : 
bens 6 ~ 


Nov.3-Dec,13 s: 
Dec .15-~20 3 
Dec. 29,1947 _ 


April 13,1948 — 


ewly 27,2948 


Application filed for 15 to 25% increase. 
Application amended, 
Application further amended to 28-38%. 


Motion at opening of hearing for 
interim increase of 10%, 


Hearing of evidence. 
Hearing of argument, 


Interim increase of 10% granted, 
209ul CLC, 33, 


Hearings, regional, etc, 
Argument. 


Additional 10% interim increase granted, 
Sow. Gd, 
ete OL 


Interim increases 20-30% granted in lieu 
of those of Oct. 6 and Dec, 29, 1947. 
et et. . OF, 


Permanent increase granted, readjusting 
upwards and downwards the interim 


increases, 2(0' 1,0 .0. £08. 


EX PARTE NO, 168 - 272 I.¢.c. 695 276-356.6.4 (6. 
ee ts LOO 


et, 1, Jos |. 
Uct. 12 ES 


Nov.30-Dec,7 és 
Dec .8-10 ~ 
Dec.29,1948 - 
May 21,l949 _ 
mue..2, 1949 . 


Application for increase of 8% 


Application amended to 13% with request 
for interim increase of 8%, 


Hearing of evidence. 
Hearing of argument, 


Interim increase 4-6% granted, 

ele. cyC.C. 695, 

ase tor permanent increase submitted 
for decision, 
Permanent increase 8-10% «~. 
granted, 276 I.C.C. 9, 
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I do not need to pause and give your Commission 
the references as to where these will be found, because I 
have given the Bete me ncudie opposite each case, 

To take Ex Parte No. 162, to begin with, their 
application was filed on April 15, 1946, and they assign 
&@ case for hearing with respect to an interim increase, 
They hear the evidence on May 6 to May 10. They hear 
argument on May 11 and 13, and that is on the interim 
increase, On June 20, the interim increase is granted, 
Then on July 22 to September 20 they have their regional 
hearings re permanent increase, Their argument on the 
permanent increase is heard from September 23 to 
September 28, On October 25, case submitted for decision 
and on December 5, 1946, permanent increase is granted 
of 20% to :25%, I ask the Board to note this fact, 

From the time of the original application to the time of 

the order granting the interim increase, 2 months and 5 

days elapsed, From the time of the increase to the time 

@ the permanent increase, with all the argument and evidence, 
5 months and 15 days elapsed, So the total time from the 
original application to the granting of the permanent 
increase was 7 months and 20 days. 

In Ex Parte No. 166, an application was filed 
on July 3, 1947. Certain amendments are made. On 
September 9 there is a motion for an interim increase of 
10%. They heard evidence and argument that lasted only 
nine days, On October 6, within e few weeks -- about 
three weeks -~ an interim increase of 10% is granted, 
Then they have hearings and argument, and an additional 
10% interim increase ig granted on December 29. Another 
interim increase is granted on April 13, and on July 27, 
1948, a permanent increase goes into effect. 


In that case, from the time of the original 
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application to the order granting the first interim 
increase there was a lapse of 3 months ana 3 days. From 
the first interim increase to the second interim increase 
there was a lapse of 2,months and 23 days; and from the 
second interim increase to the third interim increase, 

3 months and 15 days, and from the third interim increase 
to the permanent increase, 3 months and 14 days. 

Then as to the last one, Ex Parte No. 168, an 
application was filed on October 1, 1948, There were 
certain amendments, The hearing of evidence and argument 
took about six actual days for the evidence ana 3 days 
for the argument, On December 29 there is an int erim 
increase, On August 2, 1949, a permanent increase, So 
that from the time of the original application to the 
interim increase there was a lapse of only 2 months and 
28 days, and from the time of the interim increase to the 
final determination, 7 months and 4 days. 


THE CHAIRMAN: We will adjourn now. 


---The Commission adjourned at 1.00 p.m. to resume 
at 2.45 p.m, 
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Ottawa, Ontario, 
Wednesday, May L7.s 2950: 


AFTERNOON SESSION 
ee WL UN 


THE CHAIRMAN: Very well, Mr, Carson, 

MR. CARSON: My lord, before adjournment I had 
gone over the memorandum Showing the dates of events in 
Canada in respect of rate applications and when the orders 
were made, and also had gone over a memorandum with 
respect to the same matters in the case of the United 
States, showing that there was &@ considerable difference 
in the time lag that has occurred here as compared with 
the United States, 

Then, turning to page 43 of my written argument; 

By comparing what has happened in the united 
States with what has happened in Canada, is there any 
explanation for the difference in the time taken there 
compared with here? My submission is that the difference 
can be explained to a considerable extent by the fact that 
in Canada we have Section B2(2) permitting political 
interference with the Board's decisions, whereas in the 
United States the decisions of the Interstate Commerce 
Commission are not Subject to any political appeal or 
interference. [In that respect, and indeed so far as [ 
am aware, in every respect, the Interstate Commerce 
Commission is entirely free from political interference. 

Even the time taken by the Interstate Commerce 
Commission in disposing of general rate cases Since 
1946 has been the Subject of critical comment. 

The Commission will find, commencing on page YY, 
Some extracts from Dearing and Owen, and that extends to 
the bottom of page 46, In that part of their book they 
take the dates that I have already given in the memo- 


randum and they deal with the effect money-wise of those 
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time lags, 


(Read from Dearing and Owen, top of 
p.280 to top of p.286, as follows; ) 


"In order to compensate for known and anticipated 
increases in labor ana materials costs, the rail- 
roads filed on April 15, 1946, a petition for an 
increase of approximately 22 per cent in the general 
level of freight rates, After So-called ‘emergency 
hearings', the Commission on June 20 granted an 
interim increase of approximately 6 per cent to 
become effective July 1, 1946. Extensive hearings 
and arguments on the permanent aspect of the case 
were held regionally and in Washington from July 22 
to September 26, 1946, Finally, on December 5, 
1946, the Commission granted an additional 11.5 per 
cent increase in the general level of freight rates 
to become effective January 1, 1947, 

Thus a full year had elapsed between the time 
the railroads felt the impact of increased costs and 
the date on which they were permitted by the I.¢.c. 
to increase freight rates by anything like a corres- 
ponding amount. It is difficult to find an adequate 
explanation for this extreme time lag. For the con- 
trolling facts were so Strikingly clear that any 
prolonged and formal hearing designed to ‘inform the 
Commission as to the facts! was not only unnecessary 
but was destined to produce delay, 

What did the Commission learn from the July- 
September hearings that was not or could not have 
been determined from the May hearings? In Short, 
what facts or circumstances justified a 17 per cent 
increase in freight rates effective January 1, 1947, 
as against a 6 per cent increase effective July 1, 


19462 The two major elements of cost, labor and 
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materials, that controlled the December decision 

were known as firmly in June as in December, The 
only major speculative element was the anticipated 
level of traffic, The carriers! traffic estimate for 
the last half of 1946 indicated that the railroads as 
a whole, and particularly certain carriers, could 
escape serious financial difficulties only by an 
immediate and substantial increase in the general 
level of their rates, 

In fact the Commission's delay in deciding 
these cases obviously contributed to the financial 
deterioration of the regulated carriers, Between 
January 1, 1946, and January 1, 1947, the working 
capital of Class I railroads waS reduced from 
approximately 1,643 million dollars to 1,257 million 
dollars, or 23,5 per cent, A substantial amount of 
this reduction was occasioned by the extreme dis- 
tortion in cost-price relations brought about by the 
Commission's unhurried handling of the rate case, 
And despite near-capacity operations, Class [ 
carriers as a whole realized a return of only 2.75 
per cent on their investment, This compared with a 
rate of 2,23 per cent for the 1930-34 period which 
includes three of the most disastrous operating 
years in modern railroad history, 

Moreover, this average figure does not reveal 
the true impact of the 1946 cost-price relations on 
individual railroads, for in that year, 29 of the 
131 Class I railroads failed to earn fixed charges 
(suffered a deficit of net income). And, even 
though total railroad capitalization had been 
Scaled down extensively as a result of financial 


reorganization, almost one-half (45 per cent) of 
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the total amount of stock outstanding in 1946 
failed to yield any dividends, Although of less 
serious immediate consequence, the 1946 difficulties 
of the railroads in attaining rate adjustments were 
experienced again in 1947, 

1947 Increased Freight Rates (Ex Parte 166). 
Against the background of unsatisfactory 1946 
financial results and rapidly increasing operating 
costs during the first half of 1947, the carriers 
filed another petition for increased freight rates 
on July 3, 1947, ‘The petition was set for hearing 
by the I.C.c. for September 9, 1947, In the mean- 
time, sharp increases had occurred in the cost of 
major railroad operating supplies, Also, an arbi- 
tration board had awarded the non-operating railroad 
employees a substantial increase in wage rates effec- 
tive September nome hs By a 

(Here a graph is inserted showing Rate 

of Return, National Income, Traffic Volume 
and Capital Expenditures, 1920-48 ,) 

Am amended railroad petition called for an 
increase in the general level of freight charges 
amounting to approximately 27 per cent, Again the 
carriers as a whole were faced with an emergency 
Situation, one requiring a prompt restoration of 
balance between income and outgo, Consequently, 
their spokesmen concentrated on obtaining promptly 
an interim increase of 10 per cent, The initial 
hearings before the I.C.C. were devoted largely to 
argument on this point, This was clearly an 
expedient to avoid repetition of the 1946 exper- 
lence -- not an admission that the requested 27 per 
cent increase was a mere bargaining figure, Carrier 


witnesses contended that even though the interim 
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increase of 10 per cent were granted by the Com- 
mission and made effective September 15, 1947 (six 
days after opening of the hearing), the amount of 
revenue produced would compensate the carriers only 
for added pay-roll and material costs incurred after 
WULY 35. LOST." Tn Short, even with the interim in- 
crease, the finaneial position of the carriers at 
the end of 1947 would be the same as it would have 
been had the wage and cost levels of July 3, 1946, 
prevailed during the remainder of the year, 

The interim decision of the Commission granting 
the carriers an increase of approximately 8.9 per 
cent was made October 6, effective october Ls 
After further extensive hearing and argument, the 
Commission on December 29, 1947, issued a second 
interim report modifying the earlier interim order 
by authorizing a general increase of 20 per cent in 
the basic rates, effective January 5, 1948, And in 
&@ supplemental report adopted April 13, 1948, the 
Commission authorized general increases in the basic 
rates of 30 per cent within Fastern Territory; 25 
per cent within Southern Territory and fron, to, and 
within Zone 1 of western Trunk-Line Territory, and 
also inter-territorially, and 20 per cent within the 
remainder of Western Territory, subject to stated 
limitations as maxima, These increases superseded 
the two previous interim authorizations and brought 
the total increase in basic freight rates author- 
ized by the Commission on the basis of Ex parte 166 
proceedings up to approximately the level originally 
requested by the carriers in the Supplemental and 
amended petition of September 5, 1947. 

The fact remains that the relief requested on 
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the basis of September 1947 labor and operating costs 
was not realized by the carriers until May 1, 1948 -- 
& lag of about eight months," 
Now, if you will compare that with Canada, 
the 17 cents wage award became effective lst March, 1948, 
and on May 17, 1950, we are still trying to get a final 
determination of the 20 per cent application as a result 
of the application we argued on the 17th of April. 
"The 'final' report on Ex Parte 166 was not issued 
until July 27, 1948 -- or almost eleven months after 
the original petition was filed, Although interim 
relief of less than 10 per cent was effective during 
the last two and one-half months of 1947, the 
Pinancial results for the entire year 1947 were only 
Slightly better than 1946. ‘The average rate of 
return increased from 2.75 per cent to 3.41 per cent, 
Again the average figure obscures the plight of 
individual companies, Approximately the same number 
of carriers (33 in 1947 as compared with 26 in 1946) 
failed to make fixed charges and 38 of the Class I 
carriers earned less than 2 per cent on their invest- 
ment, 

A Similar pattern of lag between rising costs 
and rate adjustments occurred during 1948, Negotia- 
tions for increased rates of pay, changes in the work 
week and working conditions resulted in additions to 
the railroad labor costs at an estimated rate of 
650.6 million dollars annually. 

In order to compensate for these added labor and 
other operating costs, the carriers filed with the 
Interstate Commerce Commission on October 1, 1948, 

a petition for an 8 per cent increase in the general 


level of freight rates, On October 12, this petition 
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was amended, requesting a 13 per cent permanent 
increase with an 8 per cent interim adjustment, The 
interim aspect of this case was decided by the Com- 
mission on December 29, 1948, with the granting of 
a4 to 6 per cent increase, At this date (July 
1949) the requested 13 per cent permanent increase 
has not been decided by the Commission, 

Although the latest rate increases were not 
reflected in 1948 operations, the apparent financial 
position of the Class I carriers for that year showed 
some improvement over 1947, ‘The rate of return on 
net investment increased to 4.38 per cent (based on 
investment at beginning of 1948). And only 19 roads 
reported net deficits as against 33 in 1947, while 
aggregate net income rose from 490.4 million dollars 
to 700 millions, However, on the basis of rates now 
in effect (May 1949) ana making allowance for in- 
creased labor costs, it is estimated that net income 
will drop to 497 million dollars in 1949 and that the 
rate of return will fall to 3.1 per cent, 

We must therefore conclude from this analysis 
of recent general rate cases that regulatory delays 
are responsible in no small measure for the rela- 
tively poor financial record made by the railroads 
in the immediate postwar period, MThis situation 
cannot be viewed merely as an adverse development 
for railroad security holders who are experiencing 
only moderate returns in the midst of unprecedented 
levels of general economic activity. On the 
contrary, failvre of the railroad industry to par- 
ticipate in the generally high level of postwar 
industrial profits raises doubts as to the long- 


run financial prospects of the carriers," 
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But the Commission will hote that the time lag 
between the impact of increased costs and the granting of 
relief by the Interstate Commerce Commission is nothing 
compared with the time lag that has occurred in Canada 
between the impact of increased costs and the granting of 
relief by the Board of Transport Commissioners, 

THE CHAIRMAN: Mr, Carson, you gave us two 
dates there, and you were comparing them with the American 
corresponding dates, 

MR, CARSON: Yes, 

THE CHAIRMAN: The date when you began these 
proceedings which are not yet over, what was the date of 
the beginning? 

MR. CARSON: The proceedings were launched on 
July 27, 1948, The impact of the costs had its beginning 
on March 1, 1948, because you will remember, my lord, that 
the 17 cents wage award was settled on the 14th of July 
but made retroactive to the lst of March, 1948, 

Now, Dearing and owen point to a lag of eight 
months between the time when the operating costs became 
effective until the relief was granted, and I am pointing 
out that over two years have elapsed here and we are still 
not finally closed up on that application, 

Now, I want to leave with the Commission, but 
I do not want to take any time to comment on it, an 
exhibit that was filed on the recent application of 
Ya agg hs Bas dt Showing what the effect has been upon the 
Canadian Pacific money-wise, That exhibit has an explan- 
atory note attached to each statement, to which I could 
not usefully add, and I am sure the Commission will be 
able to follow it without any difficulty. Perhaps it 
Should have an exhibit number, 


MR, COVERT: TI think perhaps it would be better, 
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It will be No, 285, 

MR, CARSON: RExhibit 285 would be described, 
"Canadian Pacific Railway Company, Deficiency in Railway 
Operating Revenues Year 1949." That is the first state- 
ment, and there are other statements attached, 
EXHIBIT No. 285: Statements _- "Canadian Pacific 
jie nee Railway Company, Deficiency in Railway 


Operating Revenues Year 1949," and 
other statements, 


MR. CARSON: That was Exhibit 49-211 before 
the Board of Transport Commissioners, fT would ask the 
Commission particularly to look at Statement "RE", which 
I am not going to comment on other than to draw attention 
to the end figures, Statement "E" is the last Sheet of 
the exhibit, That is & comparative statement of the 
results of the Canadian pacific for the years 1947, 1948 
and 1949 on the basis of the "Respondents! Interpretation 
of Revised Formula", as adopted by the Board, per page 14 
of judgment of February 28, 1950, 

Now, my lord, that is the formula as we now have 
it settled by the Board, and on the basis of that formula 
and on the basis of the total revenue deficiency, at least 
on the basis of the revenue deficiency worked out according 
to that formula, that should be met by an increase in 
freight rates, you will see that in 1947 the Canadian 
Pacific had a deficiency of over $20 million, in 1948 a 
deficiency, giving credit for the full 2l per cent, of 
over $30 million, and in 1949 a deficiency of almost 
$30 million, so that there is about $80 million that is 
now water over the dam that can never be recouped by 
rate increases, 

20. In the course of Professor Locklin's cross- 
examination by Mr, Evans, the question as to the wisdom 


of the executive arm of government having the power to 
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override rate decisions of the regulatory tribunal was 
discussed, 

Then [ read, if I may, a short passage from 

that cross-examination, in Volume 62, at page 13106, 
where at the bottom of the page Mr, Fvans put the 
Question; 

"And I take your answer to mean that while you 
agree with me that while you agree with me that the 
legislative branch must always be free, yet it would 
be a bad thing for the executive branch to intervene 
in the findings and decisions of the regulatory 
tribunal which has the power of regulating railways 
and their rates, 

A. That would be my position with my back- 
Bround of American Government, 

Q. I am only asking you as a matter of 
principle, Tf do not want to involve you nationally, 
and I do not want for us to get on the basis where 
anybody may think that you woulda Speak one way in 
one country and another way in another country, But 
aS a matter of principle, is it not a bad thing to 
have executive interference, that is Government 
executive interference, with tribunals which have 
the power of regulation over railways and their 
rates? 

AS Yessy think So, if you are Speaking in 
terms of what we ordinarily think of, in terms of 
regulation, not in terms of promotional policy)" or 
things of that sort with which our regulatory bodies 
do not have very much to do, 

Q. If the railways apply for an increase in 
their rates, and the Board has heard the evidence 


and reached a decision, do you not agree with me 
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that would be wrong to have that decision over- 
ridden by the executive arm of Government? 

Aen think so, yes, 

Q. And is it not your view that one of the 
prime merits of the regulation of utility by a com- 
mission or a board is that the commission Should be 
protected from this kind of pressure, and should be 
free to make decisions in these controversial matters 
in a semi- judicial atmosphere, and in a completely 
impartial atmosphere? 

A. Yes, May I interrupt you? 

Q. Yes, 

A. I would not like to be put on record here 
&as passing judgment on a system that you may have in 
Canada," 

THE CHAIRMAN: I notice there that Professor 

Locklin points out that he has a background of the American 
system of government, 

MR. CARSON: Yes, 

THE CHAIRMAN: You must remember the great dif- 

ference there is between here and there, 

MR, CARSON: TI do, 

THE CHAIRMAN: They have, you may say, no 

government in the sense that we have one, 

MR. CARSON: Quite so, 

THE CHAIRMAN: I mean, just bear that in mind, 

MR, CARSON: I do, my lord, ali I am saying is 

that in the United States there is no appeal from their 
regulatory Commission to any tribunal that has any 
political -- 

THE CHAIRMAN: Yes, I know, what they call 

the executive in the Mited States is something outside 
of the legislative part entirely, whereas with us there 
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is this combination, what we call the executive are 
ministers responsible to Parliament all the time, so 
there is a blend of the two, the legislative and the 
executive, here, which does not exist in the United 
States, and unless we bear that in mind we are liable to 
arrive at false conclusions, 

MR. CARSON: Well, let me put it in this way, 
that under 52(1) the appeal is to the people; they are 
elected by the people, Now, in the mitea States there 
is no appeal to anyone elected by the people, 

THE CHAIRMAN: Yes, but I do not see how they 
could get such a thing as what we call a committee of the 
Cabinet together in the United States, because you know 
nowt ts. 

MR, CARSON: Well, they could have a committee 


of the House of Representatives, 


THE CHAIRMAN: Of the House, yes; that is the 
legislative body, 

MR. CARSON: Yes, the committee -- if they 
had a committee, 

THE CHAIRMAN: But that committee reports back 
to the House, 

MR, CARSON: Quite so, The Cabinet here -- 

THE CHAIRMAN; However, I think you see as well 
as I do the difference, 

MR. CARSON: Oh, I do, 

THE CHAIRMAN: It must be well borne in mind, 

MR. CARSON; Yes, but I think for the purpose 
of my point it comes down to this: there is no appeal 
there to anyone whose -- 

THE CHAIRMAN: Yes, that is your point, 

MR. CARSON: -- position depends on election, 


Now I would like to read, if I may -- 


‘A; ; 


: is ian ai) ‘ ) 
ee. (ate os . 
s n/ ba cat wa bp . 
7 extosea in iy . ° 
oF ( 


“7 wi eo ve > 
y i ie _ s , 7 


oa adsense « dea ev ho ho is ate 
wan’ saben’ 
<¥sv agit at v7 Mapelidit. iisy Pe ten is 
ova vadt ;efdseq add od at Lasdaa of? (£YS2 tabay tat 
erat ested hadiet arid at ,woR .efgoeg ‘efit yd foteels: 
sefgoeq add yd odoote smoyah oF Lieqga om ak 
yest Wor sek dom ob 7. dud (nee HAMATARS SRT 
eit to esdtimaoo 8 Iso sw yates BB ginds anqye tog Pee 
worm woy Satsoed 4 Matete bedtay sdt af terteged tends 
ob aa cash Mowed 
eattiatios » svar bisod youd sifew +sWOedad At 
eevidstnedexgen toveaton edt 40 
ait et tad sase ,oavcl eid tO yadnDanO GAT hee 
| itbod ovientebyad: 
qand 1i -- seddietros edd ,ae% +OeHAD {AM 
i | sbaddinimoe @ ad 
oad edtoqet sedsisnios Sabai tua: aWAmataH) GAP 
| -SeuoH end of 
. .- Stadt tentdad ont, .08 stind | ;MO@HAD ah 
flew 48 $08 voy Haldt T  ceveweR  GTAMATAHS GHP fs ae > 
| ,oonotetith edd ob T na 
oo) ,ob T ydo emoeiag aR 
othe at, errad flow ed demu 3T  yMAMATARD SHO 
Stout and xo% uniddt © tod .es¥ SWOGAAO ine r 
Thoage om et enenit....eteld at aro pomoo tt igtog one 
-- seodw ce ed seal aco 
, Balog 20% el tedé {sey WAMATARD, et shi id 
‘“Mottel’ ‘aq shasqeb Nols heoy os MORAAD’ rer gin : 
“7: en DT th ,baet ote spi bf atti 


=) nye 
7 


< 2a = Mr. Carson 


THE CHAIRMAN: There is ho appeal there, except 
of course that Congress is always there observant of what 
is going on ana capable of amending the legislation from 
time to time, 

MR, CARSON: I am sure your lordship would not 
interpret my argument as Suzpesting that Parliament would 
not continue to function, 

THE CHAIRMAN: T mean going so far as declaring 
policies, 


i { FF af 
MR. CARSON: Quite so, Professor Locklin's views 


are also to be found in his book entitled "Economics of 
Transportation", published in 1949, under the head "Dangers 
and Weaknesses of Commission Regulation", commencing at 
p. 299, 

I would like to read a Short passage commencing 


on p. 299" and continuing to the bottom of P. 300; 
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DANGERS AND WEAKNESSES OF COMMISSION REGULATION 
LON REGULATION 


"Although regulation by administrative bodies or 
commissions is essential to Successful regulation of 
railroads, there are certain dangers end weaknesses in the 
System, 

The danger of arbitrariness in action and 
assumption of unwarranted power inheres in all attempts 
at control through administrative bodies to whom broad 
powers of regulation are delegated, It is for the purpose 
of warding off this danger that the right of judicial 
review is insisted upon, This danger has been effectively 
é¢liminated in our federal regulatory system, 

A second danger lies in weakness Of personnel, 
The task of regulation is at best a difficult one, and it 
is essential that commissions consist of able men. Our 
State commissions have Sometimes been criticised for 
failure in this respect although some of them have consisted 
of men of high caliber. In general, a high standard 
of ability has been maintained in appointments to the 
Interstate Commerce Commission, From the very beginning 
the Commission has had some members of outstanding ability 
and reputation who have been an honor to the public service 
and who have played an important part in making regulation 
a success, 

A third danger in regulation by commissions 
is political interference, A commission is, and must 
remain, an impartial body. Commissioner Eastman has 
Stated emphatically that commissions ‘must not be under 
the domination or influence of either the President or 
Congress or of anything else than their own independent 
judgment x of the facts and the law. ! The high esteem 


which has attached to the Interstate Commerce Commission 
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"18,due, “in large measure, to its independence and freedom 
from political influences, In the words of a former 
member of the Commission, that body has performed its 
duties in "accord with its conscientious convictions of 
what was the right thing to do, and has not been Swayed 

by popular Clamor, by any political influence , . , and if 
the time ever comes when the Interstate Commerce Commission 
has to consider whether or not a thing is going to be 
popular, and whether * or not it is going to be attacked 

by one political party or another, its usefulness will be 
very seriously impaired . . .!The reason for making the 
Interstate Commeree Commission an independent body, not 
Subordinate to any of the departments of the executive 
branch of the Government, was to keep it free from 
political control and the influence of changing adminis. 
trations, For the most part the executive branch of 

the Government has not attempted to interfere with the 
Commission or its decisions, President Wilson is reported 
to have said, at a time when important controversies were 
before the Commission which affected the country as 

a whole, that he would as soon think of proffering 
Suggestions to the Supreme Court upon a matter before it 

as to suggest how the Commission should decide a case, 
Later Presidents have not always been as particular, and 
have at times made their wishes known to the Commission, 

or have made public Statements which might be interpreted 
as prejudging matters before the Commission, From time 

to time proposals are advanced for bringing regulatory 
commissions under the control of the Executive. Political 
influences frequently appear in the appointment and confir- 
mation of commissioners, One of the most discouraging 
incidents of this sort occurred in 1928 when the Senate 


refused to confirm the reappointment of Commissioner Esch 
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apparently because of his vote in the famous Lake 
Cargo Coal Case, a very difficult and bitterly contested 


case, in which Opposing sectional interests were involved, 
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eh The provision for appeal to the Governor in 
Council under Section 52(1) may have been a proper pre- 
caution during the transition period following the sub- 
stitution of the Board for the Railway Committee of the 
Privy Council as the regulatory tribunal, But in my 
Submission such a provision is now antiquated and wholly 
unnecessary, 

I do not know that T made it clear this morning, 
in answer to a question your lordship put to me, that 
there would always be public Clamour, but I am confident 
that if the Government could respond to public clamour 
by saying, "we have nothing more to do with this any more, 
it is entirely left to an independent, impartial body, " 
that public clamour in the course of time would subside, 
provided, of course, you had an independent, impartial 
body that commanded the respect of the people who appeared 
before it, all people who appeared before it. 
oe, It does not seem to be the policy today of 
either the Federal Government or of certain of the Pro- 
vincial Governments to have tribunals entrusted with rate 
regulation subject to an overriding power of the executive 
government, 
ae For example, the Aeronautics Act of Canada, 

Fata Ge, LOO. Cn 3, Section 11, as amended, provides that 
the Air Transport Board may, subject to the approval of 
the Governor in Council, make regulations 
"(g) respecting traffic, tolls and tariffs and 
providing for the disallowance or Suspension of any 
tariff by the Board; the substitution by the licensee 
of a tariff satisfactory to the Board or the 
prescription by the Board of other tolls in lieu 
of the tolls so disallowed," 
THE CHAIRMAN: But you say all that i's subject 
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to the approval of the Governor in Council, 

MR. CARSON; Well, the Board, subject to the 
&approval, makes the regulations, but then once the regu- 
lations go in may we see what happens, 

THE CHAIRMAN: Pardon me a moment, The regu- 
lations, [I Suppose, are recommended by the Board and then 
made into an Order in Council, That is the usual pro- 
cedure, 

MR. CARSON: I think that is the procedure 
there, yes, 

Provision is made in the Act for two types of 
appeal, one to the Minister and the other to the Supreme 
Court of Canada, 

The appeal to the Minister is limited to 
questions respecting "licences" and may be made where the 
Board suspends, cancels op amends or refuses to issue a 
licence, (See Section Leys 

THE CHAIRMAN: ‘That appears to be an Act, then, 
administered by a Minister, with the Board there, but ~+ 

MR, CARSON: ‘There is the Air Transport Board -- 

THE CHAIRMAN: Pardon me, The beginning of the 
Act no doubt specifies who is who, Is there an inter- 
pretation clause there? 

MR, CARSON: TI have not actually got the 
Section, 

THE CHAIRMAN: oh, I thought you had it, I am 
Sorry; I did not mean to delay you, 

MR. CARSON: Not at all, my .lord, TI have it 
now; this is the Act, It sets out the duties of the 
Minister, 

"It shall be the duty of the Minister, - 

(@) to supervise matters connected with aeronautics," 


That is a very general provision that is found in many 
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of these statutes, 

THE CHAIRMAN: Pardon me, You are not arguing, are 
you, that the Railway Act should be handled in the same 
way? 

MR, CARSON: Oh, no, 

THE CHAIRMAN: Quite the contrary, 

MR, CARSON: TI am only saying that here is &@ much 
later statute that indicates that policy has changed so 
far as permitting appeals in rate matters is concerned, 
It is the rate side of it with which I am concerned, And 
where they do provide an appeal, having set up this 
Aeronautics Board, the appeal to the Minister is a limited 
one and it is only in respect to the matter of licences, 
That is, the Minister might say, "Now, we should not have 
an air line licence running from A to B, because of 
certain reasons," 

THE CHAIRMAN: Now, tell me, what are the general 
functions of the Board? Does it fix any rates? 

MR. CARSON; Oh, yes, 

THE CHAIRMAN: That affect the public? 

MR. CARSON: Yes, TI am just going to refer to that, 
It is in my memorandum here on page 48. 

The appeal to the Supreme Court of Canada, 
however, is a general right to appeal "upon a Question of 
Jurisdiction or a question of law or both", (See 
Section 18(1)), 

section 9(3) of the Board's regulations sets 
out in some detail the duties of the carrier respecting 
tariffs and tolls, the principles upon which tolls are 
to be determined, and steps that may be taken by the 
Board in connection therewith, Briefly, the carrier 
is obliged to file with the Board in such form and con- 


taining such information as the Board may direct, 
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tariffs showing its tolls, terms and conditions of 
carriage, classifications, rules, regulations, etc, ‘The 
tariff, or any portion thereof, may be disallowed if the 
Board considers it in any way unjust, unreasonable or 
contrary to any of the Board's regulations or directions, 

THE CHAIRMAN: When the Board takes an action 
of that sort, is that one of the matters that is Subject 
to the approval of the Governor in Council? 

MR, CARSON: I would say not, my lord, 

THE CHAIRMAN; I have not the Act; I do not know, 

MR. CARSON: It is the Board that prescribes the 
tariffs and the tolls, it is the Board that has the juris- 
diction to Suspend, change, and so on, but once they have 
made that decision that is the end of it. That is the only 
point I am making out of that legislation so far as it 
compares with the Railway Act, 

THE CHAIRMAN: I would like to know just what 
form their decision takes, We can find that out later on; 
do not delay the presentation of your argument, 

MR, CARSON: I am told that they carry on very 
much along the same lines as the Board of Transport Com- 
missioners so far as fixing tolls in respect of air trans- 
port is concerned, They have hearings and give notices 
and people come and make their submissions, But the only 
point I am making is that once they have done that, the 
present governmental policy, that goes back at least to 
1919, I think, when the Act was first introduced, has 
been to leave those decisions free of any such provision 
as we have in 52(1), 

THE CHAIRMAN: Yes, but then you must take the 
whole Act, you see, I amnot so sure that you would in 
the final result welcome an Act which would set up a 


board all of whose regulations have to be approved of by 
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the Governor in Council and as to which a Minister was 
there to direct them, I doubt very much whether you would 
approve of that, 

MR. CARSON: I would not argue that, and I am 
not suggesting that that particular type of legislation 
is desirable in all its aspects so far as railways are 
concerned, I am only Suggesting the one point, and [I do 
not want to overstate it, 

THE CHAIRMAN: Pardon mé. I am sorry to inter- 
rupt you, but right here you yourself give this, for 
example, the Aeronautics Act of Canada, and so on -- pro- 
vided that the Air Transport Board may, subject to the 
approval of the Governor in Council, make regulations 
respecting traffic, tolls ana tariffs, 

MR, CARSON: Yes, 

THE CHAIRMAN: Right there, you see, 

MR, CARSON: They make the regulations, 

THE CHAIRMAN; The tariffs are set subject to 
the approval of the Governor in Council, 

MR, CARSON: Yes, my lord, but under that they 
do not, as T understand it, have their tolls approved by 
the Governor in Council at all, Under that section they 

make the regulation that provides the machinery for 
determining tolls, because your lordship will see what I 
have said further on on page 48 -- 

THE CHAIRMAN: Pardon me a minute, Providing 
for the disallowance or suspension of any tariff by the 
Board -~ you see, all those things must be done with the 
approval of the Governor, ' 

MR, CARSON: No. If I may say so, the important 
word is that subject to the approval of the Governor in 


Council they make regulations respecting certain things, 
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that is, respecting the Suspension of a tariff, but then 
when you come to Section 9(3) of the Act -- 

THE CHAIRMAN: All I know about this Act is what 
I find here set out by yourself in the argument, 

MR. CARSON: well, I want to get credit for what 
I have further down: 

section 9(3) of the Board's regulations sets out 
in some detail the duties of the carrier respecting tariffs 
and) tolig,~. 

THE CHAIRMAN: Now, those regulations, of course, 


are approved by the Governor, 


MR. CARSON: Quite so, "__ the principles upon 
which tolls are to be determined, --" that is another 
thing that would be subject to the approval -- "and steps 


that may be taken by the Board in connection therewith," 
I am trying to Summarize what those regulations prescribe, 

Briefly, the carrier is obliged to file with 
the Board in such form and containing such information as 
the Board may direct, tariffs Showing its tolls, terms and 
Conditions of carriage, classifications, rules, regula- 
tions, etc, The tariff, or any portion thereof, -- the 
regulations say this -- may be disallowed if the Board 
considers it in any way unjust, unreasonable or contrary 
to any of the Board's regulations or directions, 

But the point T am Suggesting is that they have 
under this section, or rather under section 1l(g), the 
power to make these regulations as to how these things 
are to be done, but once the Board, moving within the 
ambit of the prescribed regulations procedurally, fixes 
the tolls and tariffs or disallows them or Suspends them, 
or whatever they do, there is no appeal from that and 
there is no control over that by the Governor in Council 


atall, The Act says, Parliament says, "You, the Board 
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that we are setting up, my, subject to the approval of the 
Governor in Council, work out your regulations as to how 
you are going to operate, but, having worked out your regu- 
lations as to how you are going to operate procedurally and 
so on, you are the tribunal that is to fix the tolls and 
you are the tribunal that is to decide when you suspend 
them or change them," but there is no provision for any 
appeal of a decision so made by that Aeronautics Board, 

THE CHAIRMAN: Who are the bodies who appear 
before this Board? 

MR. CARSON: Well, I suppose many of these air 
line companies, and perhaps shippers who have a movement 
of traffic by air, probably boards of trade, I must say 
I am speculating a bit; I do not know just how they would 
appear, But the same kind of people have a forum there as 
those who are concerned in railway rates have a forum in 
the Board of Transport Commissioners, 

THE CHAIRMAN; Well, by the little TI am able to 
See of the Act here, I can warn you that the Board is pretty 
closely allied to the Government, 

MR. CARSON: Well, my lord, it may be too closely 
allied to the Government, then, depending upon the inter- 
pretation that is put upon it, but I thought one thing was 
clear from that Statute, and that was the only point I was 
Seeking to make, that, having fixed the tolls, that is 
Something that is left with the Board, although the regu- 
lations might be changed so that the procedure would be 
different or Something of that kind, 

Then I go on to the next paragraph, referring 
to that Act, 

But Parliament has not thought it necessary to 
provide for any appeal in respect of any tariffs or tolls 


to the Governor in Council, fThis affords Some indication 
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that in the course of time the view of parliament has 
developed to the pefiint where it is not thought necessary 
or advisable to permit a rate-making tribunal to be over- 
ridden by the executive arm of government, 

Now, my lord, may I just refer shortly to what 
has been done in certain of the provinces, T was par- 
ticulerly interested to see what the policy of Manitoba 
was, Since that is the province that has taken such a 
strong position as to expanding the powers under o5e Cas 
Out in Manitoba they have the Highway Traffic Act, which 
was enacted in 1930 and for the first time created an 
administrative body known as the Motor Carriers Board, 
That Board was Cmpowered to exercise a general super- 
vision over motor carriers and operators of public 
service vehicles and commercial trucks within the 
province, There is a board there that has power under 
section 130 -- perhaps I should give your lordships a 
reference to the Act; it is in the Revised Statutes of 
Manitoba, 1940, Chapter 93. I would be glad to leave 
with the Commission a very convenient pamphlet copy 
that has the amendments down to 1949, 

May I just say that that Board is empowered 
to fix the maximum and minimum tolls, fares or charges 
to be made by motor carriers for gain or compensation, 
and to fix the tolls which carriers in various classes 


may lawfully charge, ‘That is under Section 130, 


(Page 23025 follows) 
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And under section 136: 
"No tolls shall be charged ..ss.e. until a tarire 
of tolls has been filed with and approved by the 
Board" 
Then the Board has the power to revise the tariffs and 
so on. Now then, in 1936 provisions for repeal were 
added to. that legislation, and they will now be found in 
Section 132. I think that is in the pamphlet your lordship 
has. 
"An appeal shall lie to the Courts of Appeal from 
any final order or decision of the Board as con- 
stituted under this Act upon eny question involving 
the jurisdiction of the Board or upon any point of 
law, and the provisions of section £7 OL 
'The Municipal and Public Utility Board Act! shall 
that is 
‘ mutatis mutandis spply to any appeal/taken" 
So that one has to go to the Municipal and Utility Board 
Act to find out the provisions about appeals there. Under 
that Act, Section 57: 
"An appeal shell lie from any finel order or decision 
of the Board to the Courts of Appeal -upon (a) any 
question involving the jurisdiction of the Board; 
or (b) any point of law; or (c) any facts expressly 
found by the Board relating to @ matter arising 
under Part vy" 
Then sub-section (2): 
"The appeal shall be taken (that igs, the appeal to 
the Courts of Appeal) only by leave to appeal 
obtained from a judge of the Court osf Appeal 
within one ‘imonth after the making of ' the order" 
I ask your lordship to have that .in mind when I 
come to the ' tother point about having to geitt leave of 


appeal on a question of law from the Board it,self. 
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Then they go on with the procedure, end I must Say 
as I read this section I thought: "Well, some one took 
the Railway Act, Section 52 to find a precedent" because 
when you come to sub-section (5) of this very section -- 

THE CHAIRMAN: You sre in the Municipal? 

MR. CARSON: I am in the Municipal and Public 
Utility Board Act, 

THE CHAIRMAN: Yes, all right, 

MR. CARSON: Which is the one which mutatis 
mutandis desls with the appeals, and this lenguage is 
very strikine: 

"(5) On the hearing of the appeal the court 

may draw all such inferences as ere not inconsistent 

with the facts expressly found by the Board and are 
necessary for determining the question, when it is 
one of jurisdiction or law, as the case may be, and 

Shall certify its opinion to the Bosrd end the Board 
at shall thereupon make an order in accordance with that 

opinion" 
That is almost word for word in the R8ilway Act. The next 
one is the same: 

"(6) The Board shall be entitled to be heard by counsel 

or otherwise, upon the argument of any appeal" 
Again that is the ssme as/sub-section Or Ps 

"(7) The Courts of Appeal shall have powers to fix 

the costs and fees to be taxed, allowed and pald 
upon any appeal...." 

I won't take the time to read it all, but almost 
Sub-section for sub-section that -language is identicel 
with section 52, except there is no 52(1). 

Now then, I looked at Seskatchewaen, and I found 
that in 1945 the Saskatchewan Legislsture passed the 
Vehicles Act which created @ Board. That is in the Statutes 
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of Saskatchewan 1945, chapter 98, I have obtained 3 
copy that I will be glad to leave for the Commissidén, 
of that legislation, and that Board is composed of five 
members appointed by the Lieutenant Governor in Council. 
It was at one time known as the Public Utility Board, 
having first been established in 1932. That Board has 
power to make regulations Subject to the approval of the 
Lieutenant Governor in Council and publication in the 
Gazette, governing certain things including the nature 
of goods carried, maintensnce of depots, and so on, 

Then under Section 22 snd Section 176 taken together, 
the Board has the power to make regulations or orders 


governing, 
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tolls, express or freight rates, that holders of public 
Service vehicle certificates Shall charge such tolls 
and rates as are from time to time prescribed by the Board 
and they cannot be altered Save with the consent of the 
Board. Then turning to Section 23 - - 
THE CHAIRMAN: What was the first Section you 
Just read, 26, was it? 
MR. CARSON: There is a group of Sections, 12 
to, 15. 
THE CHAIRMAN: The one you have just read about 
Pest. 0.1 La., 
MR. CARSON: Oh, yes, that is Sections 22 and 
176 taken together, and then I am coming to Section 23. 
Then on the subject of appeals, they are dealt with in 
Section 23:- 
"The board's decision in all matters shall 
be final, but if new evidence is submitted to 
it within thirty days of its decision, the 
board may rehear the case or may review, rescind, 
change, alter or vary any decision or order 
made by it", 
There does not appear to be any statutory provision in 
that Act which would allow an appeal from the Board's 
decision to any higher tribunal, not even to the courts 
eo tar as I can find. 
COMMISSIONER INNIS: In both Saskatchewan and 
Manitoba is there any reference to Government-owned 
enterprises? Are they affected by this Act? 
MR. CARSON: I don't know what the situation 
would be in Saskatchewan today, whether there are Govern- 


ment owned enterprises. In fact, I don't know if the 
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Government is in the trucking business out there. 
Somebody may have told the Commission about it. I have 
put in the Act as it is, not with the amendments down to 
date. 

MR. MacPHERSON: I think they do come under the 
Act. For instance, in Saskatchewan there is a Crown 
Corporation known as the Saskatchewan Transportation 
Company, and that comes under the Act, subject to regula- 
tion. 

COMMISSIONER INNIS: In the case of a deficit, 
does that come to Parliament or 2 - 

MR. MacPHERSON: It goes to Parliament, not 
dealt with by the Highway Traffic Board. 

MR. CARSON: No, but the Highway Traffic Board, 
apparently independent of any appeal, does prescribe the 
charges that are made for the carriage of traffic. 


THE CHAIRMAN: Are charges prescribed in Manitoba 


also? 

MR. CARSON: Yes, the Board there has power as 
well, 
Mee Thus it will be seen that Manitoba, which is 


pressing not only for the retention of the right of appeal to 
the Governor in Council, but indeed for an extension of the 
powers of the Governor in Council, has taken an entirely 
different view with respect to a regulatory tribunal con- 
stituted under its own legislation. 

Likewise the Province of Saskatchewan has ap- 
parently considered it wise to leave the rate-making juris- 
diction of the regulatory tribunals to which I have referred 
free and unfettered from any political interVention through 


the medium of an appeal in respect to rates. 
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In concluding my argument on Section 52(1), I put 
it to your Commission with all the force I can that a sound 
economic policy for Canada requires that the fixing of rates 
for national transportation should be left entirely to the 
Board of Transport Commissioners without the power of poli- 
tical interference by the executive arm of government, and 
to that end that Section 52(1) should be wholly repealed. I 
Submit with confidence to your Commission that if Section 
§2(1) 4g repealed, the Board of Transport Commissioners will 
grow in stature, independence and courage and in the sound- 
ness of its administration, 

COMMISSIONER ANGUS: Mr. Carson, if Section 52(1) 
were repealed, would you expect the Act to lay down some 
principles for the guidance of the Board in matters of 
policy from which appeal could be taken aS a matter of 
law? 

MR. CARSON: No, my lord, our view is that it 
is not necesaary to have any such amendment at all, that 
the Board has a proper jurisdiction within the language 
of the Act as it now is, just and reasonable rates, and 
there has been no difficulty about that until we have had 


these events that I have been reviewing. 


COMMISSIONER ANGUS: Assuming that Parliament 
were of the opinion that special consideration should be 
given to primary products moving in bulk, something of 
that sort, would there be any way in whieh that opinion 
would be brought to the notice of the Board or communicated 
to it for its guidance? 

MR. CARSON: Well, of course, if something is 
Put in the Statute and becomes law, in my view there is 
no other course for the Board to take but to recognize - - 


COMMISSIONER ANGUS: My question really was, 
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would you expect the Statute to contain provisions of that 
sort which are not necessary provisions if there is this 
right of appeal? 

MR. CARSON: My lord, I think they are bad, 
but Mr. Evans is dealing with that subject quite extensively. 

THE CHAIRMAN: Then will Mr. Evans answer this 
question, Section 325(5) talks about the necessity of 
rates being just and reasonable, 

MR. CARSON: Yes. 

THE CHAIRMAN: Under this appeal to the Govern- 
ment, 52(1), is it assumed that the Government has not gone 
by the Act in the disposition it makes of these appeals? 
Will you be dealing with that? 

MR. EVANS: I will be dealing with that. 

THE CHAIRMAN: I think that is important, you 
see, 

MR. CARSON: Manitoba has proposed that Section 
52(1) - - , 

THE CHAIRMAN: Pardon me a moment, that is the 
Manitoba amendment? 

MR. CARSON: That is the proposal, but I am not 
examining the exact language of it. 

THE CHAIRMAN: I would like to have it before 
me. 

MR. CARSON: Mr. Evans is also going to deal 
with the language of that amendment and its effect. 

THE CHAIRMAN: Just a moment, I have the 
Manitoba amendments here. What is the Section? 

MR. CARSON: 52(1), and they have other 
amendments, They also deal with 38, but 52(1) - - 

THE CHAIRMAN: Yes, I have that. 

MR. CARSON: Your lordship will remember that 
they are proposing -- well, Mr. Evans is going to deal 


with 38 in which they propose - - 
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THE CHAIRMAN: ut you are dealing with their 
proposed 52(1)? 

MR. CARSON: With their proposed 52(1). 

THE CHAIRMAN: Very well, go on, 

MR. CARSON: And Mr. Evans is also dealing with 
that. I am only dealing to this extent, in the light of 
what I have said about 52(1), the evil that I see in 
52(1), and I say that evil will become even greater by 
the proposed amendment of Manitoba to 52(1), because they 
Suggest now by their amendment that the Governor in Council 
may not only vary or rescind any order, decision, rule or 
regulation of the Board, but should also have power to 
review, change or alter. Well, "change or alter" are 
about the same thing. They say there should be the power 
also to review, change, or alter any such order, decision, 
rule or regulation, and further, may remit any matter to 
the Board with directions respecting the disposition thereof. 

THE CHAIRMAN: That is the new part? 

MR. CARSON: That is the new part. 

THE CHAIRMAN: Well, when they are empowered to 
remit any matter to the Board with directions respecting 
the disposition thereof, they might just as well do the 
thing themselves as tell the Board to do that. 

MR. CARSON: Oh, yes. 

THE CHAIRMAN: I mean, if they have that power, 

MR. CARSON: Yes. 

THE CHAIRMAN: But I think the important point 
to be borne in mind now is the question whether the 
Governor in Council under 52(1), is not bound by the Act 
just the same as the Board is. Are they to step outside 
the Railway Act and do things that the Act does not provide? 

MR. CARSON: They have an absolute discretion. 

THE CHAIRMAN: That is just what I am asking. 
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We shall expect to hear from Mr. Evans, Now, I am 
now talking of the Manitoba amendment, 

MR. CARSON: You sre talking of 52(1) es it 
stands, 

THE CHAIRMAN: Insofar as the Menitoba amendment 
is concerned, does it really make much difference, provided 
the Government can do a thing, whether they do it them- 
Selves or Simply direct the Board to do it, what is the 
difference? 

MR. CARSON: You see, Parlisment has never said 
in the Railway Act that the Governor csn remit any matter 
to the Board with directions, 

THE CHAIRMAN: I know. 

MR. CARSON: Menitoba wants to have it so thet 
the Government can do that. 

THE CHAIRMAN: Not only remit, but tell the 
Board what to do, but is thet really as objectionable in 
practice as it looks to be in print, because, you see, if 
they can remit it to the Bosrd -- I mean, right today. 

MR. CARSON: Yes, 

THE CHAIRMAN: With instructions as to what they 
are to do, that means they could do it themselves if they 
chose to. 

MR. CARSON: No, 

THE CHAIRMAN: The Government itself could make 
en order so long as it rests within the Act, that an 
appeal before it should be disposed of in such 3 way. 

Thet is whet they are doing when they say that ‘instead of 
doing it ourselves we remit it to the Boerd with instructions 
for the Board to do it." Is that much of 3 difference? 

MR. CARSON: I think there is 3 very great 
difference. 


THE CHAIRMAN: All right, I would like to hear 
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it then, 

MR. CARSON: Yoy See, with 52 as it Stands, they 
have the power to very or rescind. 

THE CHAIRMAN; Yes, but the order Says that they 
have power to vary or rescind, we would have to assume -- 
are all orders within the jurisdiction of the Board? 

MR. CARSON: Well, of course, Parliament has put 
that limitation on them, 

THE CHAIRMAN: No, but these orders made by the 
Board, you see, 

MR. CARSON: Yes? 

THE CHAIRMAN: Well then, prima facie these orders 
were within the jurisidction of the Board to make? 

MR. CARSON: Yes, 

THE CHAIRMAN: Now, it is that kind of order that 
they can vary or rescind? 

MR. CARSON: Yes. 

THE CHAIRMAN: Are you arguing now that in 
varying or rescinding the Government can step outside the 
Act to do what it likes, which the Board would not have 
had jurisdiction to do in the first instance? 

MR. CARSON: Yes, they can only vary or rescind 
to do Something the Board has done working within the 
framework of the Act, but under this new amendment, the 
one that Manitobs has proposed, under this Manitoba 
amendment, they can 0 8 great desl further. They cen 
Send it back to the Board ond direct the Board how they 
sre to dispose of it. 

THE CHAIRMAN: The disposition must still remain 
in the Act? 

MR. CARSON: Yes, but of course the Board has 
very broad powers within the Act. 


THE CHAIRMAN: I know. 
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COMMISSION ANGUS: Would this be 2a question 
that would raise ‘that point, that the Board has sometimes 
Said: "We do not do so end so because we have not got 
power vo do it? "Could ’ the Government deal with that order 
end say: "We vary it so that this is done, although you 
have no power to do e? 

MR. CARSON: Mr, Evans tells me that you are 
foiling to hear part of his orgument. He ought to be here 
answering this, because we atvided -. 22 

THE CHAIRMAN: The Board has power to do anything 
that the . Act authorizes them to do ond nothing else 

MR. EVANS: May I put the point? I am going to 
ergue to your lordship as to this, but the Board is given 
8 discretion, and the Governor in Council Simply gets its 
discretion Substituted for the Board's discretion that goes 
far further than the present provision which says "We may 
vary or rescind" because there the Governor in Council has 
to take the responsibility of saying: "We are going to 
make the order so and so.". 

THE CHAIRMAN: Pardon me, any order they make 
must be one justified by the Act, mustn't it? 


4 »* “ip 


MR. EVANS: I won't go so far as to Say that, 

THE CHAIRMAN: Well, that is very important, 

MR. EVANS: Yes, 

THE CHAIRMAN: If the Governor in Council has 
Power to throw the Act aside and do whet it likes, thet is 
one thing; but if the Governor in Council in acting, has 
always power, acts within the four corners of the Statute, 
that is enother thing. If it .“Ls as you fear it is, then 
that is really not appeal at all; it is a legislative 
Power that would be used, 

MR. EVANS: It is the Governor General in Council 


exercising its discretion in substitution for the Board's 
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discretion, 

THE CHAIRMAN: Yes, I know, but discretion is 
Something which may be unlimited or limited by Statute, 

MR. EVANS: Yes, 

THE CHAIRMAN: That ig the point. Is it a dis- 
cretion within the Statute or one outside the Statute, 
because if it is outside of the Statute it is equivalent 
to legislation. FE Re oe ed ga 

MR. CARSON: Tf Should not get into that aspect 
of it, but the Section I was talking about at the end. of 
my argument at page 50 was that plainly the eifect -of 
this proposed amendment would be to extend considerably 
the present power of political interference and would be 
a step of the most retrograde character, 

All that I have said in Support of our submission 
for the entire repeal of sub-section (1) would apply 
with even greater foree to the amendment proposed by 
Manitoba, Mr, Evens will have Something to say on the 
Proposal of Manitoba ‘to permit greater interference 
With the Board by the executive arm of Government. 

COMMISSIONER INNIS: I should like to get one 
point cleared up. The Commission presumably would be 
independent in the determination of rate cases end so on? 

MR. CARSON: Yes, 

COMMISSIONER INNIS: And I am a little bit 
worried as to the position of Parliament which is con- 
cerned with paying the deficits for example of the Canadian 
National Railways which may or may not result in those 
rates, Now, does it mean you have a Board which is 
independent of the power of the purse, or just how do 
you get around that problem? Thset is why I wes ‘asking 
ébout Saskatchewan as to how it was affected in that case, 

MR. CARSON: Well, I don't see quite that there 


would be any connection between the Board having independent 
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power to fix railway rates for the railways generally 
in Canada, including the Canadian Pacific and the Pits, oF Be 
and Onterio North, and the Temiscouata, or eny railway. 
There is to be one rate, and the mere fact that one railway 
happens to be nationally owned in my submission would be 
no reason for making the rate marine tribunal subject to 
the over-riding power of the Governor, to political inter- 
ference by the executive arm of Government. I quite 
recognize that Parliament Sitting here, Parliament has the 
responsibility to deal with these things, and the Canadian 
National, as the state-owned railway, has to turn to 
Parliament to have its deficit made up, but I do think 
there is separation between the two, when one considers 
the skein of railways we have with only one really that is 
State-owned. 

THE CHAIRMAN: Well, Parliament cannot create 
any body and put it above itself. 

MR. CARSON: 6) PR ee 

THE CHAIRMAN: It cannot do that. 

MR. CARSON: No. 

THE CHAIRMAN: Any body operating, no matter 
how independent, 

MR. CARSON: Quite so. 

THE CHAIRMAN: Perliament is StuLLl there, 

MR. CARSON: It must behave withzin Section 91 of 
the B.N.A. Act. 

THE CHAIRMAN: Anything that Parliament gives 
they can take away. 


COMMISSIONER. INNIS: Tf think political pressure 


1s almost certain to come in by Parliament 25 soon as you appeal. 


MR. CARSON: Well, any method by which they 
Can be made to listen to that pressure is something, I 


Submit, that is desirable where there are controversies 
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Which are decided by Somebody who is impartial and weighs, 
the views of the provinces and the Shippers and the consig- 
nees and the railways; but when you have got that open 
invitation, when anyone knows that 311 that is needed is 
to get the Cabinet Minister on the telephone and get him 
thinking about it -- it must be an éwful nuisance to men 
holding those responsible positions. I would think the 
Government would welcome being rid of this thing, 

COMMISSIONER INNIS: You don't think the Govern- 
ment welcomes it? 

MR. CARSON: [I wouldn't think SO, I wouldn't 
think/ts happy with 5241), ¢a21sthe pressure that is put on 
5 oe BO thinking of 811 thot has happened in the last 
three or four years, 

THE CHAIRMAN: For your present purposes, of 
course, you are erguing that if it hea not been for this 
possibility of appeal to the Government, then this time 
lag of which you complain would have been greatly shortened? 

MR. CARSON: I Submit it is, and in my argument 
I follow what has happened during the course of these cases, 
where the Board have here felt that they must go out and 
hear what everybody had to Say. 

THE CHAIRMAN: That is another thing, you see, 

MR. CARSON: That is one very important factor 
in the time lag. 

THE CHAIRMAN: This is regional Sittings, you 
mean? 

MR. CARSON: Yes, 

THE CHAIRMAN: Do you think the Bosrd wes 
actuated in deciding to hola regional sittings by the fact 
that there was an eppesl hanging over them by the Govern- 
ment? 


MR. CARSON: As I tried to put it - - 
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THE CHAIRMAN: [I wouldn't jump et that con- 
clusion at all, 

MR. CARSON: of course, this is not like a 
murder case where you can show that the fellow held the 
gun and killed the deag men. There have to be some 
inferences drawn, 

THE CHAIRMAN; Yes, you See, Dr. Angus reminds 
me that the United States Commission holds regionel 
hearings. 

MR. CARSON: They were not the Same character 
of regional hearings) as we - - 

THE CHAIRMAN: TI notice what you told us this 
morning, that in this present case the Board itself dis- 
cussed whether it was advisable to hold regional sittings 
or not. 

MR. CARSON: Yes, 

MHE CHAIRMAN: Some of the members of the Board 
were in favour of holding them, some were opposed to it, 
and the majority prevailed and they decided to hold then. 

MR. CARSON: Yes, 

THE CHAIRMAN: I would not assume from that thet 
the majority were actuated all the time by the idea that 
there was an appeal, and "that is why we had better have 
these sittings", 

MR. CARSON: No, the ground on which the Provinces 
put it was that everybody in Canada should have the right 
to be heard, 

THE CHAIRMAN: Wouldn't they do thet anyway 
€ven if you have no Board? 

MR. CARSON: In the early stages there has to be 
e Little growth; people have to start to feel their in- 
dependence. If you have 52 (1) repealed, I would think 


after 3 bit a competent and efficient Board would say: 
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"No, our issue here is a finencial issue, and we have 

mechinery here for hesring your complaints. We have the 
General Freight Rates Investigation. You can always come 
here and be heard, but the general revenue cases must not 


be cluttered up with every kind of grievance and problem 


that every Shipper and consignee might think he has in Canada". 


That was clearly pointed out in che passage in Dearing and 
Owen to which I referred, that in the view of those authors, 
that has been one of the troubles in the United States in 
causing a time lag. Think of the time lag there compared 
with the time lag here, I mean, when Mr, Frawley said 
it doesn't matter whether anybody turns up, it doesn't 
matter at all. It is an awful waste of public money to 
be going down there on any such excursion when it doesn't 
matter whether anybody turns up so long as you can quieten 
down the howl of people who would say: "Well, this rate 
case was heard, was determined, without our having the 
Opportunity of being hesrd". The important people to be 
heard in general rate making cases are chartered accountants 
and financial people, and the lawyers who are protecting 
these people, They are the voice that could take care 
of these problems. To take time, as we did in that case, 
to have someone ask: "What is the rate on tomatoes 
from some place in British Columbia or Alberta, wherever 
it was, A to B?" " what is the rate on tomstoes in 
Quebec from A to B?" and to take up all the time com- 
paring that sort of thing: that has no place in a revenue 
case. As I have tried to make clear throughout this 
orgument, there is 3 time and occasion for all these things, 
there is 3 machinery now in existence now for dealing with 
these things. 

THE CHAIRMAN: Yes, but of course the Board had 


it within its power to gay what you aresaying, to say: 
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"We will deal with these things later," 

MR. CARSON: Yes, the Boerd had AG fin abe power, 
but the Board could not help but be conscious of the howl 
that would 60 up in Canadse if there was 2 freight rate 
increase and a lot of people across the country, es I 
say, fanned by public speeches snd that kind of thing, 
Say: "We did not get a chance to be heard". No one 
disputes the Trlen: of anybody to be heard on anything that 
is relevant. 

THE CHAIRMAN: TI see what you are complaining of, 
but I am not so Sure that by abolishing eppeals to the 
Government you sre going to put an end to all that. 

MR. CARSON: Well, when one thinks of the em- 
phasis that is put in the United States on keeping that 
Interstate Commerce Commission absolutely free from the 
Slightest Suggestion of any political interference or 
influence, and then over there there has been an unfortunate 
time lag. The comparison that emerges out of this, the 
time lag there and here is Simply Startling, and it is 
Startling when you see in the exhibit I put in, that the 
Canadian Pacific has lost over $80 million in the last 
three years thet they ‘could never get, it ‘hes gone, 

Now then, I want to come to the last amendment 
in this Section, and that is deslt with on page - - 

THE CHAIRMAN: Pardon me, ere you talking now 
of the Manitoba amendment ? 

MR. CARSON: No, I am coming now to another 
peeodnent ‘i nrépose sai © Sinendnant te Section 52(2). 

THE CHAIRMAN That is, appeal to the Supreme 


Court? 


MR. CARSON: Yes , 
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AMENDMENT OF SECTION pete) 


oy We have one other Proposal to make for en amend- 
ment to Section 52, and that proposal is directed to 
Sub-section (2) snd it is developed in Part I of our 
Submission commencing sat the top of 150 and extending to 
the middle of pege 151. It should be the middle of page 
150, because I dia already read to the middle of 150, 
"Under the Act as it now stands, an 

appeal to the Supreme Court of Canada upon 

any question of law can only be had if the 

Board decides that the question is one of law 

6nd grants leave to appeal. If, on the other 

hand, an appeal is desired on 2 question of 

Jurisdiction, an appeal may be had upon leave 

being obtained from 3 Judge of the Supreme 

Court or upon leave being obtained from the 

Board. It would not Seem to be right thet the 

Board which rendered 3 decision thst involves 

8 question that may be one of law, should be 

the only tribunal to determine whether such 

question is one of law and whether an appeal 

Should be had. The problem that srises in 

determining whether a particular question is 

one of law or of fact is often & difficult 

one," 

THE CHAIRMAN: Mr. Carson, would you point out 
to me in what respect there is any difference between a 
question of jurisdiction end 3 question of law? 

MR. CARSON: My lord, every question of juris- 
diction is a question of law, but every question of law 
is not a question of Jurisdiction. 

THE CHAIRMAN: I know, but if you can appeal 


ony particular question of law, that embraces tthe question 
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of jurisdiction, 


MR. CARSON: Yes, but under the Act es it now 
Stands if the question of law is one of jurisdiction, you 
Can go either to the Supreme Court Judge - - 

THE CHAIRMAN: TI am Just wondering ‘why there 
is that distinction. 

MR. CARSON: But there ere many questions of 
law that are not questions of Jurisdiction. For instance, 
the very appeal that we took up last December was a question 
of law and not a question of Jurisdiction. I coula not 
have gone to the Supreme Court Judge to get that leave to 
appeal, 

THE CHAIRMAN: All the questions of jurisdiction 
are questions of law, but all questions of law of course 
ere not questions of Jurisdiction - 

MR. CARSON: Quite so, 

THE CHAIRMAN: Why is this distinction made 
about the procedure in one case and that in the other? 


MR. CARSON: I don't POWs GDUt Lute a 2 


(Page 23045 follows) 
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THE CHAIRMAN: What are you proposing? 
MR, CARSON; May I just finish -- 
THE CHAIRMAN: Are you proposing that the leave 
in all these cases be got from a judge? 
MR. CARSON: TI am Proposing that Section 52(2) 
Should be amended by inserting after the words "question of 
jurisdiction" in line 2 _- 
THE CHAIRMAN: Where do I find that? 
MR. CARSON: You will find that, my lord, on 
page 151 of Part I of our briefs 
"It is therefore submitted that your 
Commission should recommend that subsection (2) 
of section 52 should be amended by inserting 
after the words 'question of jurisdiction' in 


line 2 thereof the words ‘or upon a question of 


ee ee 


So that we could go to a judge of the Supreme Court, or 
the provinces could go to a judge of the Supreme Court, 
and have them decide whether there was a question of law 
upon which leave to appeal should be granted, 
Now, just to continue, if I may, at the bottom -- 
THE CHAIRMAN: Do you know whether that suggestion 
of yours is contested in any way by the provinces? 
MR. CARSON: Nobody has expressed any view. ai 
am reminded that Mr. Smith felt it was not necessary to make 
the amendment that we propose, 
Looking at the bottom of page 150: 
"In Rogers Majestic Corporation vs City of 
Toronto (1943) S.C.R. 440 the judgment of the 
Supreme Court at page 446 states:- 
'Whether there is a question of law or 
the construction of a statute upon which 


an appeal lies to the Court of Appeal is 
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not always free from difficulty, 
Probably no Satisfactory definition 
can be framed so as to cover all cir- 
cumstances, ! 


"In Farmer vs Cotton's Trustees (1915) A.C. 922, 


Lord Parker at page 932 points out that it is not always 


easy to distinguish between questions of fact and 
questions of law and that the views expressed in 
the House of Lords had been far from unanimous. 
It follows then that the court to whom it is pro- 
posed to take an appeal should be the tribunal 
to determine whether the decision of the lower 
tribunal has raised a question of law or of 
fact and whether in the circumstances leave to 
appeal should be granted." 

THE CHAIRMAN; Is that last sentence of yours 


taken from that judgment? 


MR. CARSON: Oh, no, That is my argument based 


upon what Lord Parker said. 


"It is respectfully submitted that it 
Should be open to a judge of the Supreme Court 
of Canada to determine on the application of 
an interested party whether a question arising 
out of a decision of the Board is one of law 


and whether leave should be granted." 


Then I conclude with suggesting what the amendment should 


be. 


THE CHAIRMAN; The Act, of course, now requires 


that the Chairman of the Board shall be a lawyer. 


MR. CARSON: Yes; I am going to come to that.. 
THE CHAIRMAN: And also the Vice-Chairman; 


isn't that sc? 


MR, CARSON: Yes, I am just going to come to 
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that in a moment, if I may. 

THE CHAIRMAN: That mey have something to do 
With 1%, 

MR. CARSON; Yes, it has a good deal to do with 
that very point, I think, I have been putting it to the 


Commission how difficult this question is sometimes as to 


whether a particular question is one of law or of fact, and 


I have cited the Supreme Court of Canada and the House of 
Lords, and since our brief was put in I have added some 
cases that your lordships will find on page 50 of the 
written argument, as follows; 
Commissioners of Inland Revenue v. Korean 
Syndicate Limited 


(1921) 3 K,B, 258, per Lord Sterndale, 
M.R. at page 269-1/3 


Inland Revenue Commissioners v, Lysa ht 
men toners vv. Lysaght 


1928 A.C. 234 . per Lord Buckmaster at p. 2474 


J. H. Bean vy, Doncaster Amalgamated Collieries Ltd, 


(1944) > wii England Reports, 279 
per Scott L.J., at p. 2803 
per Du Parcg L.J. at p. 283-7/8 ana 
at p.284-1/3 


City of Toronto v. Simpson's Limited 


1949 S.C.R. 234 per Kerwin J. and 
Estey J. at p. 237-7/8 ana 238, 


THE CHAIRMAN: Well, of course, it is a fact: 
we know that the difficulty is there. 

MR. CARSON: Yes: it is a difficulty that the 
courts are so frequently encountering. 

THE CHAIRMAN: And one of the ways out is to say 
that it is mixed law ana fact. 

MR. CARSON; Well, sometimes when you get it 
mixed with a good mixture you can have them say it is a 
case where leave should be granted. 

THE CHAIRMAN: I wish you would tell me whether 
in practice you have found the present procedure unsatis- 


factory. 
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MR. CARSON; I think So, my lord, I am still 
going to come to that, too, in a moment or two. 

Take the last case I refer to there, City of 
Toronto vs Simpson's Limited, that is a case where I had 
a narrow squeak myself, They divided three to two 
upstairs on whether a given question was one of law or 
fact. Now, when you get a case where five judges in the 
Supreme Court can differ like that, three to two, it is 
the kind of question that in my Submission is of such 
importance and difficulty that it is too much, in all 
fairness, to leave to the Board of Transport Commissioners, 
which is the tribunal from which you are trying to get 
the appeal; you are trying to appeal from then. 

The principle has been firmly laid down that 
when an application is made to the Board for leave to 
appeal upon a question of law, it is the duty of the 
Board to decide whether the proposed question is one 
of law or not. No matter what decision the Board comes 
to as to whether it is a question of law or not, that 
decision is not open to review, That is the end of it, 

The principle to which I have referred was 
clearly cnunciated -- 

THE CHAIRMAN: Would you Say it is the 
end of it? 

MR. CARSON: Yes, it is absolutely the end of it, 

THE CHAIRMAN: It does not create a question of 
law in itself? 

MR. CARSON: No, I am just citing an authority 
in the next paragraph; 

The principle to which I have referred was 
clearly enunciated by Mr. Justice Anglin, as he then 
was, in Canadian Pacific v. Regina Board of Trade, 1911, 
44 S.C.R, 328, 
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When you come up to the Supreme Court, if you 
have not got an order that says that in the opinion of the 
Board this is a question of law, the door never opens for 
you upstairs, you never get in there at all; and, even 
though they wrongly decide that a given question is not 
@ question of law, you still cannot ask the Supreme Court 
to review it. 

THE CHAIRMAN : You refer to a decision of Mr, 
Justice Anglin; is that in this court, in the Supreme 
Court? 

MR, CARSON: Of the Supreme Court of Canada, 
where someone came along for leave -- 

THE CHAIRMAN: Oh, it was an application to him 
in chambers, was it? 

MR, CARSON: Yes, because under the Act it has 
always been to &single judge that you must go for leave, 
He laid down that principle that I just put in the previous 
Paragraph, in that very case, 

THE CHAIRMAN: That where the Board has decided 
that the matter is not one of law -- 

MR. CARSON: May I just turn to it, to be sure of 
iti. That was a motion to extend the time for the in. 
Seription for hearing of an appeal granted by the Board 
of Railway Commissioners, as they then were, under Section 
S613), That was the number of the section at that time; 
the 4 that we have now is 52(3), 

THE CHAIRMAN: The Board then had granted the 
heave to appeal? 

MR. CARSON; Yes, and this was a motion to extend 
the time for setting down an appeal, Mr, Justice Anglin, 
as he then was, said: 

"The questions of law in respect of which 


the Board has given leave are not stated or 
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otherwise defined in its order granting leave, 
The statute clearly contemplates that the 

Board shall, before granting leave to appeal, 
determine that any question upon which an 
appeal to this court is allowed is a question 
of law. This involves the idea that the 
leave of the Board shall be given in respect 

of one or more specific questions, which 

Should be stated, or otherwise sufficiently 
defined, in the order granting the leave. It 
is not for the parties, under a general order 
for leave to appeal, to raise such questions 

as they may wish to prefer, as questions of 
law; neither is it for this court to decide 
whether any question raised upon an appeal is 
or is not a question of law.- The statute 
confers this power and imposes this duty upon 
the Board whose decision upon it is not open to 
review," 

THE CHAIRMAN: It would be a curious situation, 
then, if the Boara granted leave to appeal on a question 
which the Supreme Court decided was not a question of law 
at all but merely one of fact. 

MR. CARSON: Yes, 

THE CHAIRMAN: What would they do? 

MR. CARSON: Well, I think I could fina cases; 
I think there was a case where that came up, but the trouble 
we are concerned with in our proposed amendment, or at 
least what is involved in our proposed amendment, is that 
we are Saying, let a Supreme Court judge determine whether 
the given question is a question of law and whether leave 
to appeal should be granted, 
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Subsection 2, of Section 12 of the Railway Act, reading 
48 follows: -- now, this is in answer to a point that 
your lordship put to me a moment ago -- 
"12(2) The Chier Commissioner, when present, 
Shall preside, and the Assistant Chief Com. 
missioner, when present, in the absence of 
the Chief Commissioner, shall preside, and the 
opinion of either of them upon any question arising 
when he is presiding, which in the opinion of 
the commissioners is a question of law, shall 
prevail," 

Now, see the situation there, it ts to ne 
remembered that under the Act only the Chief Commissioner 
and the Assistant Chief Commissioner are required to be 
lawyers, There is no such requirement in the selection 
of the Deputy Chief Commissioner, although it happens 
that the present Deputy Chief Commissioner is a member 
of the Bar of Quebec, The result is that the problem 
of determining whether a given question is one of law 
or not, which has given great difficulty in many cases 
under other statutes not only to the Supreme Court 
of Canada but to the House of Lords in England, may 
require under the present section 52(3) to be decidea 
by the Board, some members of whom are without legal 
training or experience, 

Your lordship will see, under that Section 12(2), 
when a question arises which in the opinion of the Com- 
missioners is a question of law -- 

THE CHAIRMAN: Section Tete ye 

MR. CARSON: Yes, 12(2). So that with a six- 
man board sitting, if there was a real argument as to 
whether it was a question of law, and under the Act you 


happened to have two lawyers and four laymen, or four 
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non-lawyers I should Sa8y, you might have a ma jority 
Saying, "This is not a question of law," the four non- 
lawyers might say, "This is not a question of law", and 
that would be the ena of EDs 

THE CHAIRMAN: Well, we will take a few minutes 
now. 


OT we OF ee we mt ee ee 


MR. CARSON: My lord, I feel I am proceeding at 
4 terrific clip, but I am trying to be fair to my 
colleagues, with whom I have apportioned the time for argu- 
ment, 
THE CHAIRMAN: That is quite all right. You 
have been dealing now with Section 12(2), 
MR. CARSON: Yes, 
THE CHAIRMAN: Are you dealing with it in relation 
to this leave to appeal? 
MR. CARSON: Yes, my lord, 
THE CHAIRMAN: Are you quite sure that section 
1s intended to cover that? 
MR, CARSON: No” bub It is important in this way, 
looking back at it -- may I just read it again: 
"The Chief Commissioner, when present, 
Shall preside, and the Assistant Chief poe 
missioner, when present, in the absence of 
the Chief Comm 3sioner, Shall preside, and the 
opinion of either of them upon any question 
arising when he is presiding, which in the 
opinion of the commissioners is a question of 
law, shall prevail," 
THE CHAIRMAN: What is the meaning of "the opinion 
of either of them"? That is the opinion of the presiding 
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officer? 
MR. CARSON: Yes, 


THE CHAIRMAN: "Shall prevail," 
MR. CARSON: Yes. 


(Page 23054 follows) 
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THE CHAIRMAN: Upon any question which in the 
Opinion of the Commissioners is &@ question of law. 

MR CARSON: Yes, 

THE CHAIRMAN: a rather queer way of putting it. 

MR CARSON: Isn't it? Because if you had a Board 
presided over by the Chief Commissioner and two non-lawyers 
were sitting with him, and some question came up, for in- 
Stance if I were there applying for leave to appeal on 2 
Question of law, whether we should get leave to appeal 
would depend first upon whether there was 2 question of law, 
but under this Section 12(2) the three of them or a majority 
of the three must decide that it is a question of law, and 
conceivably the two non-lawyers might say, "This is not a 
question of law." 

COMMISSIONER ANGUS: Well, Mr. Garsen, rir they say, 
"Well, whether this is a question of law or not is itself a 
question of law," then it is the decision of the presiding 
officer that determines it. 

MR CARSON: Well, that is the way Parliament has 
left it -- "which in the opinion of the commissioners teu. 
question of law". When the three of them decide it is a 
question of law, then the others stop voting; then the 
Chief Commissioner decides that question. 

COMMISSIONER ANGUS: ‘That would happen in their 
ordinary Proceedings, when there was no question of law at 
pp 

MR CARSON: 4uite so. 

COMMISSIONER ANGUS: Ana then if they had to 
decide whether Something was a question of law for the pur- 
poses of an appeal, either they would decide it by a major- 
ity, decide that it is a question of law or 1t.1s nota 
question of law, and that finishes it, or they decide that 


a question of law arose in that decision, and then it would 
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be decided by the Presiding officer, 

THE CHAIRMAN: Well, that seems to be 2 com- 
plicated Provision. 

MR CARSON: Mr. Evans reminds me that it 1s not a 
question of law ag to whether Something is a question of law. 

COMMISSIONER ANGUS ; That is what I wondered; but 
unless that happens does 12(2) matter very much? 

MR CARSON; 12(2) would have this application, in 
my view, that if f came before a Board of three with the 
Chief Commissioner, the lawyer, Presiding, ana two non- 
lawyers, and I Said, "Now, I have a question of law upon 
which I want to et leave," fins¢ I have got to Satisfy them 


that it is a question of law, and Secondly I have Zot to 


leave, and the point there is, have you got a fairly 
arguable thing to take up to the Supreme Court. Now, on the 
first question, undep Section 12(2), with those three 

Sitting, the two non-lawyers could out-vote the legal member 
and say, "In our Opinion this is not a question of law," and 
that would be the end of me; I would never get to the argu- 
ment of the next point. But once they Said, "It is a question 
of law," then the Chief Commissioner or the Assistant Chief, 
who is Presiding, his Opinion prevails. 

COMMISSIONER ANGUS: He can decide it. 

MR CARSON: He decides what is then decided igs a 
question of lay, He decides what the answer is, The others 
do not decide what the answer is, 

THE CHAIRMAN: What is left for him to decide in 
the ordinary case? I find this Section 12 igs not introduced 
under the chapter on réview and appeal, you see; it comes long 
before it. It is a matter of ordinary procedure. [It ig under 
the chapter which sets up the constitution of the Board, and 


then gives the powers and the procedure. Then it says that 
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when they are carrying on their duties, Sitting, as you 

Say there, if in the Opinion of the Board any particular 
question is one of law, then whatever the Chief Commission- 
er decides in consequence of that prevails. I wish I could 
understand just what is left for him to do. Supposing, 

you see, somebody Says, "You can't do this, because it 
would be illegal, the Act does not allow you to do Pe 

and the majority of the Board say, "Oh, this is not a 
question of law at all, this is just a matter of fact," 
then what does the Chief Commissioner do? 

MR CARSON: Well, if they say, "This is not a 
question of law at all," then he does not function under 
122) -. 

THE CHAIRMAN: Suppose they say, "It is a ques- 
tion of law," then what does he do? 

MR CARSON: Then his Opinion prevails. 

THE CHAIRMAN: On what? 

MR CARSON: On what the answer is to the question 
of law. But when it comes to whether you should get leave, 
you see, coming to the Second stage of the application, 
then the ma jority commence to function again. There having 
been a decision, it is a question of law, then the majority 
decide whether you should have leave to appeal. 

THE CHAIRMAN: Has this subsection 2 of 12 always 
been in the Act? 

MR CARSON: Oh, I think, as far as I can remember, 


yes. 
THE CHAIRMAN: Has it ever been interpreted? 
MR CARSON: TI do not think so. 
THE CHAIRMAN: It is just there. 
MR CARSON: But you might have this Situation -- 
this is not inconceivable -- I am taking an extreme case: 


Suppose as the Act now stands, with only two of the six 
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that are required to be lawyers, and we all know that the 
Board has been Sitting in panels over the last two or 
three years, three out in British Columbia, and two or 
three in Ottawa, and two constitute a quorum -- now, if it 
happened that one had to make an application for leave to 
appeal to the Supreme Court -- and there is a time Limits; 
you see, it must be done within a month -- Suppose one 
could only get the three non-lawyers or two non-lawyers 
to constitute 2 quorum, and you 80 to them with what 
would be a very difficult question perhaps for the House 
Of Lords or the Supreme Court upstairs, under the Act 
today the two non-lawyers would have to decide that 
important question. 
THE CHAIRMAN: [I See, though, that the relevant 
section for procedure on appeal is subsection SOF See 
MR CARSON: Yes. 
THE CHAIRMAN: That says: 
"An appeal shall also lie from the Board to such 
Court upon any question which in the Opinion of the 
Board is a question of law, or a question of juris- 
diction ae 
MR CARSON: Yes, 
THE CHAIRMAN: Now, if that has never been changed 
Since 1903, the fact is that at that time the Board was 
composed of three. 
MR CARSON: Yes, 
THE CHAIRMAN: ‘Two of whom were lawyers. I think 
so. 
MR CARSON: TI have forgotten. 
THE CHAIRMAN: One of them was Mr. Blair. 
MR CARSON: Yes. 
THE CHAIRMAN: And I think the other one was a man 


named Bernier from the Province of Quebec; I think he was a2 
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lawyer; that would make two out of three, 
MR CARSON: Yes, 
THE CHAIRMAN: Might it have been with that Set-up 
before them that the Act took this form? 
MR CARSON: Well, it might have been. 
THE CHAIRMAN: And it has never been changed Since. 
MR CARSON: That they always contemplated they 
would have a majority of lawyers; but, as I Say, under this 
Act--- 
THE CHAIRMAN: Well, pardon me. If the Act always 
Said that both the Chairman and the Vice-Chairman must be 
lawyers--- 
MR CARSON: Well, the Act Says today that the 
Chief Commissioner and the Assistant Chief Commissioner 
must be lawyers. 
THE CHAIRMAN: If it Said that at a time when 
there were only three, that Only left one non-lawyer. 
MR CARSON: That only left one non-lawyer, yes. 
THE CHAIRMAN: And you can understand then how 
the fear you have would not exist to the same extent. 
MR CARSON: Quite so. 
THE CHAIRMAN: J[ wonder whether that is the explan- 
ation of it. 
MR CARSON; Well, perhaps we could have that 
looked up, because I cannot call it to mind. 
THE CHAIRMAN: In any event, you say that as things 
are today the Opinion of the Board Saying that a certain 
question is one Of law or one of fact, is given by a Board 
the majority of whom are’ not necessarily lawyers. 
MR CARSON: Quite so. That sums it up quite com- 
pletely. 
THE CHAIRMAN; Supposing that that provision were 
changed to Say that an appeal shall also lie from the Board 
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to such court upon any question which in the opinion of 
the Chief Commissioner is 4 question of law. 

MR CARSON: Well, the trouble is, you see, if it 
were left that way you must get hold of the Chief Commis- 
Sioner, and there ig a time limit. 

THE CHAIRMAN: Or the Assistant. 

MR CARSON; Well, you must get hold of him, and 
there is a time limit. 

THE CHAIRMAN: One or the other. 

MR CARSON: Yes; and, as I say, the Board has 
been sitting in panels. 

THE CHAIRMAN; [I now, but I do not think you 
would have any real difficulty there, 

MR CARSON: It is a pretty serious thing, my 
lord, if it were an important question of law involving 
Substantial amounts and you lost your chance to have the 
leave granted because Somebody was not in Ottawa. 

THE CHAIRMAN: What is the time for appeal? 

MR CARSON: Within a month after the making of the 
order sought to be appealed from. 

THE CHAIRMAN: That time cannot be extended? 

MR CARSON: Or within such further time as the 
Board under special circumstances shall allow, yes. 

THE CHAIRMAN: Well, there you are. If there was 
an appeal provided instead of to the whole Board to the 
Chief Commissioner or to the Assistant Chief Commissioner--- 

MR CARSON: My lord, I am not asking to have sub- 
Section 3 changed. TI am content to leave it that you can 
Still go to the Board on a question of law or Jurisdiction, 
or to the Supreme Court. 

THE CHAIRMAN: That you might at your own option 
gO to a judge of the Supreme Court? 


MR CARSON: Quite SO; because you can go of your 
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Own option to the Board or to the Supreme Court on a 
question of jurisdiction; but on a question of law that igs 
not a question of jurisdiction you can only go to the Board, 
and I think, if I may say so, it is often more difficult to 
decide whether it is a question of law or not than to decide 
‘whether it is 4 question of jurisdictimor none 

THE CHAIRMAN: Well, that is law too, of course, 

MR. CARSON: Yes, but if it is purely a jurisdiction 
point I do not think there is the same difficulty in deciding 
thet it is a jurisdiction point, 

THE CHAIRMAN; No, because the jurisdiction point 
asks the question, has Bde aa to do this or that? 

MR. CARSON: That is it. 

THE CHAIRMAN; It is a Simple question, 

MR. CARSON: A Simple question compared with 
whether it is a question of law, 

THE CHAIRMAN; A self-evident question of law, 

MR. CARSON: I would think So, in most cases, 

COMMISSIONER INNIS: Your position is outlined 
here in Paragraph 2 on Page 52? 

MR. CARSON; Yes, my lord, 

We are not asking you to recommend that any 
change be made in subsection 3, but we are urging you to 
recommend the amendment of Subsection 2 by inserting after 
the words "question of jurisdiction" in line 2 thereof, the 
words “or upon a question of law", 

THE CHAIRMAN: An appeal shall lie from the Board 
to the Supreme Court of Canada upon a question of juris- 
diction, 

MR. CARSON: Or upon a question of law. 

THE CHAIRMAN: Or upon a question of law, upon 
leave being obtained from a judge of the Supreme Court, 


MR. CARSON: Yes, 
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THE CHAIRMAN: Then yOuleave 4% as it is? 

MR. CARSON: Leave 3 as it is, 

THE CHAIRMAN: "An appeal shall also lie from 
the Board to such Court upon any question which in 
the opinion of the Board is a question of law, . ," 

Is there a possibility then of disagreement being found? 
Supposing, as in the present cases, you have been having the 
Province of Saskatchewan apply to the Court for leave to 
appeal and they got it, and the Province of Manitoba applied 
to the Board and the Board Said, "This is not a question of 
law," what woula happen? 

MR. CARSON, Saskatchewan could gO on with its appeal, 

THE CHAIRMAN: And the other province could not? 

MR. CARSON; Well, I would think that in circumstances 
dike that. 2: 

THE CHAIRMAN: Don't you thinkit is better, where the 
appeal is restricted to questions of law, to have just the 
one body to go to for leave to appeal? 

MR. CARSON: Well, I would think it would be better to 
have a Supreme Court judge alone deciding whether it was 
a question of law. 

THE CHAIRMAN; Well, all right, 

MR. CARSON: The result would then be that in the case 
of a question of law, as well as under the present law in 
the case of a question of jurisdiction, an appeal could 
be taken from the Board to the Supreme Court of Canada, 
either by leave of a judge of that court under subsection 2 
or by leave of the Board under Subsection 3, 


Apart altogether from the objection to the present 


legislation which leaves it solely to the Board to 
determine what is frequently a difficult legal question -- 
as to whether a given question is one of law or of fact -- 


there is still another objection to the present law, and it 
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16 thie, On an application for leave to appeal, the 
applicant must convince the Board on two matters: 
(1) that the proposea question is a question of 
law and not a question of fact; 
(2) that if it is a question of law, it presents 

a fairly arguable controversy, 

The Commission will thus appreciate that leave 
to appeal cannot be obtained just as a matter of course, 

Put in another way, the applicant must say to 
the Board -~ "Your decision is such that it is fairly 
arguable you have made a mistake in law, and we want the 
opportunity to go to the Supreme Court of Canada for the 
purpose of having that court Say your decision in that 
respect is wrong." 

One cannot overlook the natural human tendency of 
anyone who has rendered a decision to believe quite 
honestly that his decision is right. Nor can one overlook 
the natural human tendency inherent in some individuals to 
resent being told by someone else that he has made a mistake, 
Such tendencies may not consciously exist in the mind of 
& particular person, but we must recognize that in some 
people of unquestioned good faith they do exist in fact. 

These observations lead me to Suggest to your 
Commission that under the present law there may be per. 
fectly proper cases in which leave to appeal on a question 
of law will not be granted when it would be granted if 
considered by an independent judicial tribunal. 

THE CHAIRMAN: I think it would be well, though, 
to know just what the lesson of experience has been, whether 
difficulty has been encountered in getting -- 

MR. CARSON: My lord, the Board has said, I mean 
one Chief Commissioner has said, "We are not loathe to have 


our decisions reviewed," 
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THE CHAIRMAN: Have they refused leave? 

MR. CARSON: Oh, there have been cases where they 
have refused, yes, I should not take the time here to 
argue whether they were right or wrong in any particular 
case, but as a matter of principle I Say it is not sound to 
leave the determination of that important question, first 
to the tribunal from whom you are trying to have the 
Supreme Court Say they are wrong, and secondly from a 
tribunal whose majority members may under the Act be non- 
lawyers, 

THE CHAIRMAN: Yes; you are talking now theoretically, 
are you? 

MR. CARSON; Well, no, my lord, I am talking us 

THE CHAIRMAN: TI mean to say, you say in theory 
it is a bad thing to provide thet the court from which you 
are appealing is the one that is to give you leave to appeal? 

MR, CARSON: Yes, but I am talking in principle, 
or the principle; I am still addressing myself to the Act as 
it now stands, 

THE CHAIRMAN: TI know you are. I was asking you 
about whether you can show me by experience any hardship 
that the Act has occasioned as it now stands? 

MR. CARSON; Well, my lord, I Suppose there are 
people who have been refused leave on questions of law who 
might think so, but I thought I would not be very helpful to 
your Commission if I tried to re-argue given cases as to 
whether they should have given leave or should not. 

THE CHAIRMAN: You gave us this morning a reference 
to something Mr, Blair Said at one time, 

MR. CARSON: Yes, 

THE CHAIRMAN: Is it in your brief? 

MR. CARSON; Yes, it is in my brief, my lord, 


Was it on Page 26? Was that the passage? 
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THE CHAIRMAN: No, it is where it Speaks about 
having lawyers on the Board, You see, the Board then 
consisted of three, 

MR. CARSON; Yes; Mr, McLean, I thinkit was, 

May I have one of my colleagues turn that up? 

THE CHAIRMAN: Yes, I feel I am taking your time, 

MR, CARSON; No, not at all, but there are a lot 
of people behind me telling me I am late, 

Now, my JOP wT think T) have given all the reasons 
upon which I urge your Commission to recommend the amendment 
we propose to that subsection, 

Then, coming to the last part of my argument, 
commencing on page 54, that deals with the movement of mail 
and other government traffic, and with the pressure of time 
that is on me I am going to ask the reporter to have copied 
into the record the full text of that argument, 

(Portion of written argument copied into 


record follows, ) 
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+ 23065 - Mr, Carson 
PART V 
(Rates for dec out of mail and other Government traffic.) 
Ly The Canadian Pacific is urging your Commission to 


recommend amendments to existing legislation So that rates 
for the movement of mail and other Government traffic Shall 
be brought within the jurisdiction of the Board of Transport 
Commissioners, 
This subject is dealt with in Part i Of the 

Canadian Pacific Submission commencing at p. 189, with 
Outline Submission No. 82 and continuing down to Pe 190, ee 
is also dealt with in the evidence of Mr. Jefferson in 

Vol, 75; commencing at p. 15284 ana continuing to p. 15318, 
Exhibits numbered 168 anq 169 filed during Mr, Jefferson's 
evidence and material to be found in the Appendix to Part I 
of the Canadian Pacific SubmigSion at pages 117 to 121 also 
relate to this Subject. The position of the Canadian National 
on this subject is Set out in its Submission at pages 185 to 
188 and is similar to thet of the Canadien Pacific. 

Sie The opening Peragraph on p. 190 of the Canadian 
Pacific submission sets out in terms of amendments that 

were thought advisable at the time the submission was pre- 
pared. Further consideration of the terms there proposed 
led us to revise Such terms - and our final Submission as 
to the terms of amendment we urge you to recommend are set out 
in Vol. 75 of the transcript at p. 15285, 

3. The transportation of mail by the railways for the 
Post Office Department is comparable in many respects to the 
transportation of goods for the general public, In the case 
of Parceel post, the Post Office Department is in direct 
Compet:ition with the Express Companies for small package 
traffic . While express rates are subject to the regulation 


8nd approval of the Board of Transport Commissioners, the 
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Postmaster General under the present law is in a position to 
obtain transportation Of all mail matter, including parcel 
post Shipments, at rates €Stablished by Order in Council 
under the Railway Act and the Post Office Act without the 
control or approval of any regulatory tribunal. 

When the government requires the performance of 
any work, the general rule is that it calls for tenders or 
enters into negotiations that ultimately lead to 4 contract. 
The result is that no one 1s compelled to perform such a 
work without compensation that he considers acceptable, 
When the Crown e€xpropriates Property, it cannot as a general 
rule dictate the compensation to be paid. The amount of 
compensation is determined by the Exchequer Court Sy oie & 5 
Some instances, by an independent arbitration tribunal. 

In the case of the work performed by the railways 
in transporting mail, it is not a matter of choice, They 
are compelled by a statute to do so. The compensation for 
the performance of Such service is not a matter of 
negotiation, agreement, determination or regulation by an 
independent tribunal. Such compensation under the present 
law is prescribed by the Governor in Council. Such 
compensation may be fixed without regard to the cost to the 
railways of performing the service required. Indeed, in a 
letter of 9th September, 1929, from the Railway Association 
of Canada to the Postmaster General urging an increase in 
the mail rates, attention was there drawn to the very 
considerable deficiency in revenues in relation to expenses, 
(See Vol. 75, p. 15293 and p. 117 of Appendix to Part I of 
the Canadian Pacific Submission. ) 
4, Despite applications made for increases and prolonged 
negotiations and numerous conferences that have taken 
place, the conspicuous fact ig that the railways have been 


hailing mail for the Post Office Department at rates that 
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were established on June 1, 1922, almost twenty-eight years 
ago. 


Si It.28 abundantly clear from the evidence of Mr, 


Jefferson at the pages I have mentioned and the correspondence 


to which he referred in hig evidence, that the Post Office 
Department moves very Slowly -- indeed for almost twenty~ 
eight years they have not moved at all -- in taking any 
effective action with respect to mail rates, 

Even in the case of the antiquated rates presently 
in effect, it took the railways a very long time to obtain 
any relief, 

As Mr, Jefferson pointed out at page 15288, the 
railways early in 1917 made an application to the Postmaster 
General requesting an increase in rates, That application 
was referred by Order in Council to the Board of Railway 
Commissioners (as it was then called) on March 7, 1917. 

The Board submitted &@ report under date of July 5, 1919, 
but it was not until March 1, 1921, (one year ana eight 
months after the Board's report and over four years Seon 
the time the application was made) that the Board's re. 
commendation was made effective, Despite the long delay, 
for which the railways were not to blame, the new rates 
were not made retroactive either to the date of the applica- 
tion or to the date of the Board's recommendation. Some 
Slight upward adjustments (mostly by rounding out decimal 
figures) were made effective June 1, 1922, as a result of 
& recommendation by Mr, Henry, then of the Department of 


Railways and Canals, 


6. The application launched by the railways under 
date of September 9th, 1929, to which I earlier referred, 
led to protracted negotiations, finally culminating in an 
agreement by the Postmaster General under date of December 


18, 1930, to recommend to the Governor in Council the 
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appointment of an arbitration tribunal to consider the 
question of costs and Submit a report, As pointed out by 
Mr, Jefferson at page 15291, the railways were never able to 


have this arbitration proceeded with, 


i The application for increase that is still pending 
originated by letter dated November 29, 1948 (Appendix to 
Part I, page 118), Mr, Jefferson went on to state that after 
protracted correspondence and discussions, the Postmaster 
General wrote to the Chief Commissioner of the Board of 
Transport Commissioners on August 15, 1949, requesting the 
assistance of the Boarag in endeavouring to reach common 
ground with the railways, This letter is set out in the 
transcript at page 15295, 
You, Mr, Chairman, summed up the situation in two 
sentences appearing on page 15297 when you said: 
"The Postamster General, in the final result, 
had the say in the fixing of the rates," 
And later when you said, on the same page: 
"Apparently he wanted a Suggestion from 
them (meaning the Board) as to what the proper 


rates might be," 


8, A long interval having elapsed without action, 

the railways inquired as to whether the Board's investigation 
was to be made under an Order in Council, whereupon a letter 
Signed by the Postmaster General under date of September 9, 
1949, was written to the Chief Commissioner of the Board of 
Transport Commissioners Stating that this was not the in- 
tention. That letter is Set out at page 15298. The letter 
emphasized that it was not the intention to ask the Board to 
Sive a formal opinion on the merits of the railways' request, 
but simply to heve the Board's experts study the data and 
give the Post Office Department the benefit of their 
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experience and advice, 

That the officials Of the Post Office Department 
are admittedly lacking in the necessary experience to fairly 
determine suchrates is made clear by the last paragraph of 
that letter in which it is Stated: 

"Naturally, the officials of my Department are 
not intimately versed in the complexities of the 
factors governing railway rates and, therefore, 

I feel sure that the assistance and advice of your 
experts would be of great help in our endeavour to 
arrive at a common understanding on which I could 
base a recommendation to my colleagues," 
The need of the Post Office Department to have the assistance 
of experienced experts was given further emphasis in a 
letter dated 10th September, 1949, from the Postmaster 
General to the Railway Association of Canada, inwhich, 
as appears at page 193 of Part I of the Canadian Pacific 
Submission, the Postmaster General stated; 

"It is generally admitted that the question 
Of mail conveyance rates cannot be dealt with in 
isolation from freight and other rates, Further, 
there are go many ramifications that the question 
is one of great complexity, calling for expert 
advice and assistance, It is with this in mind 
that I have asked the Chief Commissioner to have 
the data reviewed by the officers of the Board, 
who have expert experience and knowledge in 
matters of this kina." 

Thus we have a clear recognition by the Post 

Office Department that its staff does not possess the 
qualifications or experience necessary to determine the 
Problem of mail rates and that the question of such rates 


cannot be dealt with apart from freight and other rates 
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now under the regulatory jurisdiction of the Board of 


Transport Commissioners, 


o. In response to a letter from the Railway 
Association of January 4th last asking what progress 

had been made in the application of the Association 
launched in November, 1948 for a4 55% increase, a letter 
Signed by the Postmaster General under date of January 16, 
1950, (appearing at page 15299 of the transcript) pointed 
out that no official word on the subject had as yet 

been received from the Board of Transport Commissioners, 
The letter urged the exercise of patience until such time 


as the freight rates question was finally disposed of, 


10 Evidently the railways did not feel it would 
constitute disobedience to the admonition of patience 
when, later on, inquiries were made of the Board of Transport 
Commissioners and the Postmaster General's Department with 
regard to the present Status of the matter, The result of 
those inquiries Seemed to indicate some confusion or mis- 
understanding between the Post Office Department and the 
Board of Transport Commissioners because, as was pointed 
out by Mr, Jefferson at page 15301, advice from the Board 
was that the Postmaster General's Department are not 
waiting for an official report from any of the Board's 
officers and further, that the Board's officers had made 
a verbal report to the Postmaster General's Department 
and that no further report is to be made unless and until 
a further request is received from the Post Office Depart- 
ment for additional information, 

Mr, Jefferson again took the matter up with the 
Deputy Minister of the Postmaster General's Department the 
evening before he gave his evidence on this Subject. The 


Deputy Minister told Mr, Jefferson he would write a letter 
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to the Board the following day insisting upon a formal 
report from the Boarg's experts, I hope your Commission 
will not think that Mr. Jefferson was overstating the 
Situation when he gave me the answer at page 15310: 
"Well, at the present time, we are in what 

I might say is just a dilemma, We just seem 

to be going around in Circles and cannot get 

a decision from anyone," 


" (Refer to subsequent correspondence ) 


Lilt, The reasons for Proposing the amendment to vest the 
jurisdiction over mail rates in the Board of Transport Com- 
missioners were Summarized concisely by Mr. Jefferson at 
page 15302, as follows: 
Pisats ag’ Tt teas Stated, our experience in 
the past has been that there are almost interminable 
delays in obtaining consideration and disposal of 
our applications, 
"Secondly, as the Postmaster General himself 
has stated in his letters, quoted on page 193 of 
Part I of our Submission, his Department is not 
experienced in dealing with the factors governing 
railway rates, It is evident that he must, in 
any event, call for our outside assistance, 
"In the third Place, it would seem desirable 
that the Board of Transport Commissioners should 
have jurisdiction over the rates charged for the 
carriage of mail, just as it has jurisdiction over 
the freight rates and other rates, so that there 
Should be a proper balance maintained, This 
would avoid an increase in the burden upon the 
Shippers and consignees of freight." 
By way of comparison with the situation in Canada, 


Mr, Jefferson made reference to the United States, (See 
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Page 15310). There, the Interstate Commerce Commission has 
jurisdiction over rates Charged for the carriage of mails, 
The present provision is to be found inSection 321 of 
the Transportation Act of 1940, Mr, Jefferson filed as 
Exhibit 169 a statement Showing the rates charged for the 
carriage of mails in the United States compared with what 
has happened in Canada Since 19202, The United States 
roads were granted a 15% increase in July, 1928, made 
retroactive to May, 1925, an application is now pending 
for a 95% increase, upon which the United States railroads 
have received a 25% interim increase, retroactive to 1947, 

The overall increase in the United States since 
1922, including the 25% interim increase, has amounted to 
approximately 44%, as compared with no increase in that 
period for the Canadian railways, 

| fy rea Be true, as Mr, Jefferson pointed out, that 

the level of rates there is not wholly comparable with the 
level of rates here, because in Canada the railway employees 
do not load ana unload mail to the same extent as they do 
in the United States and Mr, Jefferson said he would 


expect this to be reflected in Canadian rates, 


ie? In all the circumstances, the recommendation that 
we urge your Commission to make is, I submit, a sound one, 
I am not aware that the provinces have any opposition to 
the proposal, A copy of our submission was forwarded to 
the Deputy Minister of the Post Office Department and he 
has not presented himself as a witness to oppose the 
proposal, This, in my submission, is not Surprising 
~- because I cannot think of any sound reason that could 
be advanced against the proposed amendment, 

The amendments we propose to Section 351 of the 
Railway Act and Section 80 of the Post Office Act would 


also assign to the Board of Transport Commissioners the 
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Jurisdiction to determine the compensation to be paid to 
the railways for other Sovernment traffic. This is dealt 
with under the heading of "His Majesty's Forces and 
Stores" in two short Paragraphs appearing at ps. °196' of 
Part I ofcthe Canadian Pacific Submission. On that 
aspect of the matter, I think I need do no more than read 
those two paragraphs. 

MR CARSON: TI want to make Only one or two 
comments. I think probably our recommendation is Summed 
up in paragraph 1: 

The Canadian Pp cific is urging your Commission 
to recommend amendments to existing legislation So that 
rates for the movement of mail and other Government traffic 
shall be brought within the jurisdiction of the Board of 
Transport Commissioners. 

Then I set out in the next paragraph where you 
will find the evidence and exhibits on that Sub ject. 

Then in the next Paragraph, 2, I say: 

The Opening paragraph on p. 190 of the Canadian 
Pacific submission Sets out in terms the amendments that 
were thought advisable at the time the Submission was pre- 
pared. Further consideration of the terms there proposed 
led us to revige Such terms - and our final submission as 
to the terms of amendment we urge you to recommend are set 
out in Vol. 75 of the transcript at p. 15285. 

THE CHAIRMAN: Are they also in this--- 

MR CARSON: My lord, I have copies here, and I 
would hope that your Commission might find it convenient to 
paste these in our brief opposite page 190, so that you 
will have them exactly in the position where they should be: 


"AMENDMENT To PART I OF CANADIAN PACIFIC SUBMISSION 


The first Paragraph on page 190 of Part I of the 
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Submission of Canadian Pacd fic Railway Company 
Should be amended to read as follows: 
'Canadian Pacific Submits that a 

recommendation should be made that Section 351 

of the Reilway Act ana Section 80 of the Post 

Office Act be amended by adding at the end of 

each section the words "gave that the terms and 

conditions as to compensation to be paid to the 

Company shall be such as may be determined from 

time to time by the Board of Transport Commis- 

Sioners for Canada", 1" 

THE CHAIRMAN: Are they amendments to the Rail- 
way Act? 

MR CARSON: Amendment to the Railway Act and 
the Post Office Act, and the amendments are very simple. 
The effect of them is to make the rates for the movement 
of rail and this other tvareic, ‘Goverment traffic, 
brought within the jurisdiction of the Board of Transport 
Commissioners. 

In my written argument on page 54 ana following 
pages I summarize the evidence of Mr. Jefferson, including, 
as the Commission will remember, the correspondence that 
has been had for some considerable time between the Postal 
Department and the R-ilway Association attempting to have 
the matter of mail rates adjusted; and the Commission will 
recall that there has been no change in the mail rates 
Since June l, 1922, almost twenty-eight years ago. 

It is clear from the evidence of Mr. Jefferson 
in the Passages referred to and the correspondence to which 
he referred in his evidence that the Post Office Department 
moves very slowly-- indeed for almost twenty-eight years 
they have not moved .at all in taking any effective action 


with respect to mail rates. 
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Then on page 56 I refer to the long delays that 


occurred when the railways early in 1917 made an 


application. They did not come out with the final new 


rates until June l, 1922; they were finally reviséd then. 


(Page 23075 follows) 
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There had been 2 Slight revision, there had seen 2 revision 
on March 1, 1921, end then a slight upwerd revision on 
June 1, 1922 and it has then remained in effem Since, 

Then Mr. Jefferson told about the epplication launched 

in September 1929 to go into the matter, but the railways 
were never able to get this tribunal under way. Then 

they filed an application for an increase in November 

1948, and that application is still the Subject of this 
correspondence, 

Now, the Commission will remember the exhibits 
and the correspondence to which Mr. Jefferson referred, 
Saying that the Post Office Department referred the 
matter over to the Board of Transport Commissioners, Now, 
that is the very tribunel we think Should have jurisdiction 
to prescribe these rates.” Then they seemed to get into 
@ great state of confusion. The Bosrd of Transport 
Commissioners had Some of their experts study the matter, 
and the Deputy Postmaster said he did not want a formal 
report, and then there was some suggestion he wanted a 
report in writing and then the Board of Transport Commissioners 
did not understand they were to prepsere @ report in 
writing. When Mr. Jefferson was in the box he pointed out 
that in response to a letter -- before I come to that, 

I should remina you of this. In that correspondence the 
Deputy Postmaster General points out very clearly that 

he has not got 3 Staff that is competent to inquire into 
rate-moking matters et all, and it was for that reason 

that the matter wes referred over to the Board of Transport 
Commissioners, Finally in response to a letter from the 
Railway Association of 4th January’ last, when they asked 
what progress was being made in th.e application lauched 

in 1948, 8 letter Signed by the Po st Master Genersl under 
date of January 16, 4950, pointed. out that no official word 
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on the subject had as yet been received from the Board 
of Transport Commissioners, and his letter urged the 
exercise of patience until such time te the freight retes 
question was finslly disposed ory 
Evidently the railways did not feel it would 
constitute disobedience to the admonition of patience 
when later on they made inquirtes with regard to the 
present status, and then the Board told Mr, Jefferson 
that the Post Master General's Department was not waiting 
for any official report, end that they had made a verbal 
report. 
Now, I have obtained snd I am ready to hand 
in, perhaps it Should be marked as an exhibit, the 
correspondence which has taken place since Mr. Jefferson 
has given his evidence. I am not going to read that 
correspondence, but I think the Commission WLIETS ind it 
of assistance, 
EXHIBIT 286...filea by Mr, : Copy of correspondence 
Carson’ — : between Board of 
> Transport Commissioners, 
Post Master Genersls! 
Department and Railway 
Association of Canada, 
Since February, 1950, 
relating to application 


in increase in mail pay 
rates, 


ee ¢8 @0 «6 se cv 


COMMISSIONER INNIS: What was the character of 
the amounts involved in this? 

MR. CARSON: Oh, very Substantial, Dr. Innis. 
I think for the C.P.R, the proposed increase would bring 
in about $2 milliom additional revenue. 

COMMISSIONER INNIS: That is the 55%? 

MR. CARSON: Yes. Now then, Mr. Jefferson 


Points out at page 15302, the reasons why we propose 
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these emendments. He has referred to the very great 
difference with which the matter has been dealt with in 
the United States, where the Interstate Commerce Commission 
has jurisdiction over these subjects, 
I just want to point out that in this correspondence 
L have now put in, we have come down to this. The Board 
is telling the Post Master General that they misunderstood 
him and he is telling them he misunderstood them, and the 
railways are being told to be patient while these mis- 
understandings are being carried on. Finelly by s letter 
of April (27, 1950, to Mr, Brass, the Acting Post Master 
General says:- 
"Only recently we have received an intima- 
tion from that body that they are HOU, Anitacu, 
able to determine with any degree of accuracy a 
proper rate structure. Their opinion is thet 
the whole case seemed to rest on the fairness 
of old rates and the matter should, therefore, 
be left to direct negotiation". 
They refer to the evidence of Mr. Donald Gordon and then 
he says: ~ 
"We are, I think, ready now to present 
Our own formule and this can be done either 
in writing or following a discussion, whichever 
you would prefer", 
See what that means. They have already said: "We 
have not got the starr over here, we sare not competent to 
gO into matters like this"; and now that they have got 
Some report from the Board of Transport Commissioners thet 
we have not seen, or whatever the study they made, they 
ere suggesting: "We will present. a formula". That is, 
the Department Seys; "We have not got s competent staff"; 


Says,"We will present 3 basis for fixing these rates". 
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Now, we ere urging your Commission to have these rates 
put in the same catcgory 3s any others, and leave it for 
the supervision and Jurisdiction of the Boerd of Transport 
Commissioners. 
COMMISSIONER INNIS: Did you ask for a letter? 
It says: "Hither in writing" in the last peragraph., 
MR. CARSON: I think we will be asking for it 
in writing, but I may not be just up to date, I think 
that is our Plan, to ask for it in writing, but this thing 
has been going round in acircle now for a year and a half, 
a year ago last November, I think Mr, Jefferson was not 
Overstating the matter when he said at page 15310; 
"Well, at the present time we are in what 
I might say is just a dilemma, We just seem 
to be going around in circles and cannot get a 
decision from anyone," 


Now, that should not be permitted, 
PART VI 
CONCLUSION 


Ls In conclusion, may I remina your Commission 
that I have urged you to recommend the amendment of four 
Specific Statutory provisions: 
(1) the repeal of Subsection (1) of Section 52 of 
the Railway Act conferring power upon the Governor 
in Council to vary or rescind the decisions of the 
Boardof Transport Commissioners; 
(2) the amendment of subsection (2) of Section 52 
of the Railway Act so ag to permit an appeal on a 
question of law to be taken to the Supreme Court 
of Canada with the leave of a judge of that court; 
(3) the amendment of Section 351 of the Railway Act; 
(4) the amendment of Section 80 of the Post Office Act; 
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these latter two amendments to vest jurisdiction 
in the Board of Transport Commissioners over the 
rates for the carriage of mail and other government 
traffic, 

Other amendments proposed by the Canadian Pacific 
-- 4nd various amendments Proposed by provincial counsel ie 
will be dealt with by my colleagues, 

THE CHAIRMAN; Would this cover this military 
traffic? 

MR. CARSON: That is military traffic, my lord, 
aie I cannot conclude without Saying to you that, 
in my Submission, and in my sincere belief, the greatest 
evil in’ the Railway Act, as it now Stands, is to be 
found in the power of political interference with the 
decisions of the Board of Transport Commissioners as 
conferred by Section de(l).. That evil is at the very 
heart and core of the national transportation problem 
with which you are concerned, 

In a country with the vast areas and great 
resources of Canada, safe and adequate transportation 
Services at reasonable rates are vital to its economic 
welfare, So long as the maintenance and operation of 
national transportation, including in Particular the 
regulation of rates, are €xposed to the varying currents 
and fluctuating trends of political pressure, discord 
and dissatisfaction are stimulated and unrest igs inevitable, 
Under such conditions, there can be no stability or 
confidence or Satisfaction in the regulation of trans- 
portation, not only from the Standpoint of the carriers, 
but from the Standpoint of the Shippers, the consumers, 
and the potential investors in railroad securities, 

In my final word, I say to you most earnestly 
that a recommendation from your Commission for the 


removal of the political power to which I have referred 
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would constitute a notable and constructive contribution 
to the solution of the problem upon which the Governor 
in Council has Sought your advice, In my sincere and 
respectful Submission, Canadian history could have no 
finer monument to the work and accomplishments of this 
Commission, I thank you for the Patience with which 
you have listened to me, 
You were asking about Mr, Blair. 
THE CHAIRMAN: What did he say? 
MR. CARSON: It is at page 147 of Part I of our 
brief, That is where he Said: 
Peaeouthe character, the capacity, the wisdom 
and the selection of the men is everything, 
Unless this Committee can afford men... of 
independence of character and of firmness and 
of fairness, men who have experience in business, 
experience in railway Operation, experience in 
ASM hse ashe cannot hope that the Commission A) eee 
will be successful, We have to give these men 
Such a tenure as will invite those we want. . , 
long enough to induce them to give up a business, 
We have to pay them well," 
THE CHAIRMAN; I thought he said some place 
about lawyers on the Board, 
MR. CARSON: He said: Men who have experience 
in business, railway operation, experience in law. 
THE CHAIRMAN: That is all he said? We will 


adjourn now, 


---The Commission adjourned at 4.45 p.m. until 
tomorrow, Thursday, May 25a el0. 30 6° 


} 
ee oe ot o'r 2 
” _ Robsttetage. aves pyred adios than, eftgaon. 2" ° sy 98gRe 


4 ‘9 Lads 
\ soateyod, odj; dota. aoa ‘aoldong ome re sf - 


| Bag enponge, uaa; aby be, su ate 
} of eved, biseo. yrgdete: aethe “iad. «apt, ye. Lp 
et, 

afitd, Lo stapmdetiquooas. hae Axov, afd, O35. area, - 


4 
‘ 


tidy, dttw,-¢ eumeld aq ond, 20%. voy Beak 


i. OF; , homed EL, orgs uae 
o TEAL, . 2M. suoda SaAsBee. a an 
iype..en Alb. tedW.. MAMA Wo. Sa: 
aig. to Tr Inet to, Te. egeg, de. et, 32. <AQRBAG. «ee 
:hias., oc; onsady, ats desi «Re 
; ie 
ate, dg. .ydtoecean, odd; .aptoenede o23 eee 
HQ ostee, Oc. CTV SE OGAM.: & AS Thugs all “he ce ae a 


ink PLAY) el: em. 3 {Fy EQ My f TPS fae. oitgs AP -_ 


TO. +, *).6, Saat Bae Ste. aa9, core RaMON, BEA: saolal, ae 


= 


bag. srempl®, ta. bap..vetopaede, to, Sonehmedepme: 


: 
; a a | 4 
,= 
ben ’ tants. axod.tomnag. 6 wel. wae 
PRs) OA ee © WY - TBO: OQOR., RRR teh ee 
f i Ly a % 
1p, snedt, ovin. qd oped: oW, .lateespoue od. Lith. 


« BS SOL RUS et 3 te WIS. A : e oO fat off 4° 
: 
eas fisy., weds, % ue 7 OP. ovat, oY, 


/ enata, ewoe Stew. ort; defgvodt.T MARAE en ane 
ne 


BL i Lfrook aitee RaPERAE, ups, 
solteleeqse, oved- ody, mpl: unten, oly :MORAAD Mal am 


a Wig 
wel ; mf, & eater OLsatedo yowst at. saat baud, at 
. ve ae ys : , fa Ni 1 ee, . ¢ : ae “y 
| 
7 


Na 


Lf Bag. Gk: bo asa B al. i Liki F a & £: tact. : MAMELARD =f ae a! 


SRP. «Mg ST eB Be nama ong 
ie 2, Oe off ap. «fh, well epnestit 


MISSION 


MAY 18 1950 | 
~ VOLUME | aS ee 


524269 
Be | Pi ee hee 


Or Ae 


ad 


Library 


Professor H.A.Innis 


ROYAL COMMISSION ON TRANSPORTATION 
er tn J RANS PORTATION 


Thursday,May 18,1950 


Index Page #154. 


ARGUMENT SUBMITTED oN BEHALF OF THE CANADIAN 
PACIFIC RAILWAY - Pe se WAC EVANS 2° ve = oe 
an et 


General PPE PN CLONE. Ll J Se 


The threat to private Ownership of the Canadian 
RINE re Le 


ane peincipal cémpldifits - - .- 2. s... 
Be TO ay a et en ae ek 


Guidance of 


the Beard in General Freight Rates 


Rl A ee ee 


eg aa a) | as cea ale, Fae ee SaaS es ape) ie | ah cea. a ee res 


Page 


23081 
23081 


23088 
2312 
23121 
23160 
23165-A 
23166 
rly Oe (a 
eskge 
23185 
23207 
23219 
eseeT 


~~ ~ - - ‘ : 
ey 
' wo 


a . a . at 
thier | 


PUR oy heb beae sag wistagheyeae eee: 
oa a ~ 5 oe = gO SE a 


oe - “” » 
-~ - 
é 


%or% Sy eneifos eben f iv \ 
ates pee: Neon Sr) 
t SAE To" sine ae BAT ues e 


SS uadibeet be aod a 
« 


yd’ Demian Leet pn 
ie 


feq't: énbta eng 
‘aoleas Hayes 4 


CO “Say: 40: pone tiie 


. he es 
pals ait & 
i Yt OSES 

. F: bd oF is 3 


: oo6: Sheed a 
Cut ors, 


* 


eer ae ee es ee ce wage (y wes 7 
imwosoe¢ TO Mey ole SO erie 


JOA eR 


ROYAL COMMISSION ON TRANSPORTATION 
_— UR TATION 


Ottawa, Ontario 
Thursday, May 18, 1950 


THE HONOURABLE W.F.A.TURGEON, K.C. LL..D, - CHAIRMAN 
HAROLD ADAMS INNIS - - COMMISSIONER 
HENRY FORBES ANGUS - - COMMISSIONER 


G. R. Hunter, 
Secretary, 


COUNSEL APPEARING: 
peta hasta Sl 1 scl 


F.M.Covert, K,C. Royal Commission on 


G.C Desmarais, K.C, 


Transportation 
F.C.S.Evans, K.C, 
K.D.M.Spence, Canadian Pacific Railway 
I.D,Sinclair 
H. EH. O'Donnell, K.c. Canadian National Railways 
Hn. CO, Friel? KC, 
J.J. Frawley, K.C, ) Province of Alberta 


Me A. MacPherson, K.C, ) Province of Saskatchewan 


i ee ee 


CAT 


t > 
a 
ft 
7 
' 
- 
6 
=f 
** 7 « cy 
hata A sean 
OT 
i, : oy +5 : 
4 ee aa 
\ a 
/ 
iv 
i 
@ 
7, ag 
Pi 
a 4 i 
tot 
. < 
i Es a 
at 
» — 
; 
s 
1 
yo 8 
i 


- 


eave 


99 


~ 
hwy) L re 
as: bs 
all 
nS 
FF? * a #E 
ae Ubi ABs : 
i 
mn” vi rT i 
ay at ware at) 
- rm 
=P oe dort 
" ¥ Rae sae s ¥ 
pate oe TT ‘ 
i 
9 
J Le 
be 


ofl. ht rss HOSOI. AAW 9 


” 
' 


:DMTAARWIIA LaeCAUOD 
A Ne a a ge Ai tm 


et 


«J.% ,stOvOO,M 4 
o.A. ,sleremestl, 0,0 


2.4 ,floanod’O. sa 
ousa olny ‘Ee Lo 
” a si okay 


“~ ww 


7-4 ,ecetedicas .A MM 


i /. oe 


~ 2306) « Mr, Evans 


Ottawa, Ontario, 


Thursday, May 18, 1950 
MORNING SESSION 
Lee 


ARGUMENT BY MR, EVANS 
THE CHAIRMAN: Are we going to hear from you, 
Mr, Evans? 
MR. EVANS; May it please the Commission, before 
I begin my argument may I say that for the convenience of 
the Commission we have Supplied a consolidation of the 
amendments that have beenproposed by the parties repre- 
sented before you, May I say with regard to that the 
only amendment which is not reproduced is the last one 
introduced by Mr. Smith during his argument, You may 
remember he substituted a new one, The Commission will 
find that our consolidation does not include it, We 
have also reproduced some of the allied sections because 
we thought that some of the sections could better be under. 
Stood by reference to other sections, although we have not 
reproduced any large number of them, May I begin my 
argument, as Mr, Carson did, with some general obser- 
vations, 
First, I feel that I owe it to myself and to the 
Commission to Say that we on the Canadian Pacific side 
find ourselves unable to present to the Commission the 
thoroughly complete and orderly argument which the size of 
the record and importance of the matter justifies, With 
the pressure that has been on us here and before the 
Board of Transport Commissioners wehave not had time to 
Study the entire record nor have we had the staff or the 
ime to have it adequately summarized, 
The Commission will recall that I ventured to 


Suggest on one or more occasions that the matter of 
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amendments to existing legislation might better be left 

in abeyance for two reasons, One was that normally it 

is a much easier and more satisfactory matter to discuss 
before your Commission matters of principle, leaving the 
drafting of any legislation to be done after the recom- 
mendations of your Commission have been made and after the 
Government shall have decided whether or not such recom- 
mendations are to be carried out, The second reason is 
that the draftsmanship of changes in legislation is a very 
Special science and would normally be dealt with by 

those in the Government service who are experienced and 
Skilled in that line of activity. If that were done, 
one could at that time deal with legislation as drafted 
knowing that the draft represented the Government's view 
as to what legislation it felt was necessary, 

It will be utterly impossible for us to do 
justice in argument to all the problems with which we have 
been confronted, 

My purpose in mentioning that at this Stage is 
that some of these amendments reached us approximately two 
weeks after the last date fixed by . the Commission, 
and that last date came during the period of preparation, 
One of the amendments, that proposed by Mr. Brazier was 
proposed by him in his argument after we had@ telegraphed 
him asking for amendments within the time Suggested by 
the Commissinn, Having had no reply from him we knew 
nothing of his amendment until he was on his feet. 

I trust, also, that your Commission will under- 
Stand that if we do not deal specifically with many of 
the suggestions which have been made to your Commission, 
we are not to be taken as acceding to them, We do not 
give our blessing to anything by our silence nor do we 


necessarily condemn anything by our silence, 
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My second general observation is that your 
Commission's activities and its report after the con- 
clusion of the hearings and argument, will, in my 
respectful Submission, serve to bring into clear focus 
the causes of and remedies for the unfortunately bitter 
controversies centering upon the matter of freight rates 
in this country for the past several years, 

T use the word "unfortunately" because I believe 
that while some controversy is inevitable and indeed a 
healthy condition in any democratic country, it ceases to 
be healthy or helpful if it becomes so bitter that the 
parties to it cannot get down to fundamentals. If this 
happens, as I think Clearly has happened, it is impossible 
to find and apply the solution which will serve to bring 
Such controversies to a satisfactory end, This, then, 
is the hope of Canadian Pacific in all humility that the 
disputes which have centered about the matter offreight 
rates can be reduced to their Simplest principles and 
result in a better understanding of the problem and of 
its solution. 

Thirdly, as Mr. Carson has pointed out in his 
Opening argument, this proceeding is in a very real sense 
one in which the private ownership and operation of 
railways in this country is on trial. I do not suggest, 
nor did Mr. Carson suggest, that there is any general 
acceptance of the proposal that Canadian Pacific as a 
privately-owned enterprise has failed and that it should 
become publicly-owned, nor do I Suggest that the proposals 
which have been made to your Commission: *. are necessarily 
made with this in view as their direct object. I do 
Suggest, however, that this would be the inevitable result 


of some of the proposals, 
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I shall examine some of these suggestions in 
greater detail at a later Stage of my argument. Mr, 
Carson has dealt with the question of the appeal to the 
Governor in Council under Section 52(1) of the Railway Act. 

There are two other aspects of the representations 
to your Commission which constitute in our view 4 substantial 
threat to the maintenance of the Canadian Pacific as a 
privately-owned railway company. These subjects are (a) 
the proposed amendments to Section 38 and 52 of the Railway 
Act as put forward by Manitoba and (b) the matter of the 
recapitalization of the Canadian National. 

I shall examine these Specific proposals in more 
detail but I pause to point out that they have been made 
by those who express the view that it is desirable that 
Canadian Pacific remain as a private enterprise. ui 
Shall attempt to show that the proposals made are in- 
compatible with that result, 

I shall ask the Commission to examine the 
amendments to Sections 38 and 52 as proposed by Manitoba 
in the most critical way. 

In this connection, your Commission will bear 
in mind that while Manitoba has Stated that the power of 
the Government to intervene should be limited to matters 
which are consistent with the Railway Act and to matters of 
policy, the amendment to Subsection (1) of Section 52 contains 
no restriction whatever, 

My observation is this -- that it will become 
necessary at a very early stage of your deliberations to 
decide whether, as a matter of principle, it is desirable 
that Canadian Pacific, should be privately-owned and whether 
the advantages of private ownership are sufficiently strong 
to warrant rejection of all proposals which will make it 
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In my submission there is no really serious 
contention contrary to the basic assumption contained in 
peragraph 4 of the Brief of Canadian Pacific that it 
should "continue to function as a privately-owned system," 

It therefore follows that your Commission may, 
and indeed I submit should, make its finding on the 
evidence that the assumption referred to in paragraph 4 


of our Brief is sound and should be controlling. 


(Page 23086 follows) 
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-23086- Mr. Evans 


Unless this decision is taken in edvance and kept 
clearly in mina throughout, it is, I submit, possible to - 
Overlook the consequences of measures Submitted in good 
feith for the alleviation of S8O-called grievances, My 
Submission therefore begins with this -- that your Commission 
Should first place in the forefront of its thinking the 
necessity for measuring ana weighing its finiings so as to 
ensure thet just grievances be remedied in such 3 way 8s to 
avoid doing violence to the basic principle that the remedy 
must not be such as to destroy the Canedian Pacific in the 
process, 

Fourthly, we are living in an era in which even those 
who express a belief in democracy and all that it entails 
ere inclined to be critical of established institutions. 
That in itself 18 good. I am not one of those who believes 
that because Something is old it therefore must be rignat,. 

I do believe that Something that is ola and has been tried 
ought not to be discarded merely because it is old. 

I believe and my Company believes thet, fundamentally, 
experience is the best of all guides as to what is proper 
for the future. In matters of regulation of railways one 
must, I Submit, realize that nothing is perfect nor can 
anything which is human be perfect. We cannot avoid 
complaints except by Suppressing the right to make complaints 
and that is not compatible with democracy. The surest 
Wey, in my Submission, of avoiding complaint, particularly 
of the kind with Which thre railways have been faced in the 
Past few years, is a rebuilding of our faith and a determins- 
tion to see that our machinery of regulation is so fair and 
SO completely impartial as to convince even the doubting 
that decisions will not onl.y be impartially made but that 


they will be recognized as cimpartial by 311 those whose 


. ate oe oad 
. } 


ve. Die ese <t 
i eet tne! edacvbs iar ne abe at oe 
a sidietaq ttedoe. Stasleeie 


ay aus 


boom m2 yaad indus pest 

~ we ,apanevelsy pefiso-e fo sotsstvs manent 

“7h ane ae a 
rotestnaed rsoy tere -* ere ddtw ontged extort 


oa ; 
x Sotieidd wrt to Snot wo ond, at aoely dearth & hort + 
i 

edt ientdptew bas aaieniasi 40% "ed banee ae 


oa 
at belbenat od esonevelss seut, todd oe 


a 
- 

" 
* 
e 
e 
we 
a 


be 


bomen oft ted? slaforning oLsed oAs o2 esneloiv untob bre a 
P ame.” Y, 

oeit af ofttoed medbened odd yorteob of sa mova 3d ton te (i 
id evs dotdy o& e090 ne ak gatvif eae aw .yideavol 

eftetas 2 vert Ifa dae) yoursomeb) nt Getfod s seongxs OW 
i. PAE Cie 


. ew. 
reagtdant Heelelldsdes to Lsolstis 9d of bontfonk ors. 


\ govetflod ow esera to sao toma ms I sboog et tioatt at ded? 
V 
ia tigit ad deum oxotevens #r Sle ai gatdsomos seuaosd terid 


pobtd wood aerl Sas blo af tedt gniddemos tend evelled eb b 
i bie ai di asveasd y Lorem bebrcostbh ed oF Jon sige 


| \ ra 


ralhisd yreqaod wm bas svolied ) or et 


«Yi vd tilt i « } ~¥ 7 ' 
| re 
ee : ; ; 7 
“odovd al ¢edw of be agbleg ILs to tesd ony Bl sont taq“a 
jOXq 


we 


- = Roy o% 
ano avertier Io nebvefluzet to exeddsm nl .esudut sds Te 


ee ee Pe ee aX? 3343 vou ge st & 


A 
reo “om Jostbisq eL giitridon jedt oxifeot’ ,timdve IT Jet. 

eon bitove donieo oW tootter od Hemet ‘et dotrdw- an bd yas 
atntalgans seat o2 Srig ft oad patenony que: xd, 2q99x9 stateiqnas 
; Snowe ont? Gfosnoomeb nt iw-ofditeqmoo gon al ted baw 


Yitelvoivteg nielomoo untbhove ‘to foleetmdue ae 


Na eo! 


ont at beset noed over ayewiles ait dotdw: Ad2e Bass a 
mi | ebuiienes job 6 fas dgtet a <0 ‘Io anthi tudes ‘e al .en0et wat” rc 
> ba thst of @£ aostelugon to wisn ot IU0 geri 998 li 
idwob ond neve 9oritvios of 6. Pre reaamal cievotqnos 

set ud obem yiletsxegmt ed. ¥tno gon. tw anode cob WA 


a 
saorw eaott fife yd Leftregny. 86> cotinaeow 2 ots 
>= cw 7 ; 
- el Pret a a J ; . 


-230 87. Mr. Evans 


interests are involved, 

Where then is the middle way between the sdherence to 
the tried methods of the past and a desire to improve upon 
those methods which the present and the future may require? 

Your Commission will primarily have to decide in this 
proceeding what, if anything, is wrong with the system of 
regulation of railways and their rates. Such a consideration 
involves two questions: (2) whether the Railway ct is 
deficient and requires amendment, and (b) whether the 
tribunal, whose duty it is to administer the scheme of the 
Act, is failing in its duty or is inadequately steffed or 
has too much or too little power to administer it 
Satisfactorily. 

The distinction between these two things is of 
fundamental importance. The Railway Act is the product of 
Parliament acting over the years in relation to problems 
which gave it birth and those problems which have arisen 
Since the Act was first pessed, 

The Board of Transport Commissioners, on the other 
hand, is a body of individuals appointed by the executive 
erm of government, that is the Governor-in-Council under 
Section 9 of the Act. 

Fifthly, from this point, I submit, your Commission 
Should then turn to en exemination of the complaints which 
have been presented to you and to determine what the 
complaints really are; whether they are of substance and 
whet is the remedy. 

Many of them are capable of adequate remedy under 
existing legislation and procedure while others sre really 
born of a fear that Something less than justice will be 
Obteined if the complaints are submitted to the Board set 


up under the Railway Act to administer the Act and to 
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hear these complaints, 

I now turn to my first subject which I have entitled: 

THE THREAT TO PRIVATE OWNERSHIP OF THE CANADIAN PACIFIC. 

The first Subject upon which I direct my attention is 
the threst to private ownership of the Canadien Pacific. 
Only Prince Edward Island makes Specific recommendstions 
for the amalgamation of the two principal railway Systems 
under public ownership. In the case of Saskatchewan, while 
its brief contains merely a suggestion thet the matter of 
public ownership and amalgamation might be consitred as a 
Solution to the railway problem, the ergument of Mr. Cronkite 
leaves no doubt thet the real position of Saskatchewan is 
in favour of policies which cannot have any other result than 
public ownership of the Canadian Paottie 5 

With these exceptions, the Sovernments of the provinces 
represented before your Commission, as well as the individuals 
and commercial 8roups who have Sppeared, make it clear that 
they believe firmly in the principle of private enterprise, 

Not only have most of the Proponents of changes in 
_ the Railway Act protested their belief in Canadian Pacific 
remaining as 9 private enterprise but also the Canadian 
National, in offering its recapitalization Proposals through 
its witnesses Mr. Cooper and Mr, Fairweather, has expressed 
the firm view that the Canedian Pacific should remain in 
Private hands as & competitor for the publicly-owned Canadian 
National (Mr. Cooper at p. 18918 personally and as an 
officer of the Canadian National, but not officiel view 
necessarily of Canadian National. Mr. Fairweather at 
Pp.202h6, 20250-1), | 

There is much danger, however, in accepting protestation 
Of belief in privete enterprise while ignoring the implicstions 
of the proposals made by those who express such beliefs. 
A case clearly in point is that of the Province of Manitoba 
hose birief was presented by Mr. Moffet. At pages 8466 sana 
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8467, Volume 44, Mr. Moffat read from the Brief of Menitobs 
in which the view was expressed that "we are strongly of 
the view that the Canadian Pacific R-ilway should continue to 
Operate as a privately-owned system...we feel that adminis- 
trative efficiency, Operating efficiency ana service to 
the public will sll be maintained et a better standard if 
Canada continues to have two competing major railways, one 
privately owned and One OWned by the Dominion Government," 
In his cross-examination beginnning at page 8856, Volume 

46, Mp. Moffat was asked whether if Manitoba's proposals 
would result in a tendency to socialize the Canadian Pacific, 
he would choose between carrying out Manitobs's proposals 
and the alternative of Canadian Pacif ‘remaining as a 
privately-owned enterprise. At the top of page 8858 Mr, 
Moffat gave the following answer: - 

" Well, personally, if you want a personal Opinion, 
it is in favour of private enterprise wherever 
possible, As far as instructions from government 
are concerned, I have no instructions on the 
extreme choices either way. 
Q. So that if it came to a choice, your personal 
Choice would be for the private enterprise aspect 
of the question? 
Renvonr.. 

On the same pege Mr. Moffat was ssked to Say whether if 
he had to make 8 choice between carrying out Msnitobsa's 
Proposals for regulation and the right of the Cenedisn 
Pacific to earn a sufficient return to maintain itself as a 
private enterprise, whet that choice would be. The follewing 
question and answer on this page make his position clear. 

" Q. Just so that there may be no misunderstanding 
between us, your choice in that case would be the 
Choice that Canedian Pacific showld have adequate 


inc:ome ? 


5 as Ts (Page 23091 follows) 


4 


i ty 
> ™" an 


J eacvinats ts ria oct 4 mos be : staat is 
seo etaiorsatond ont ‘tend 


‘ 
oe withines bivede yawttoR sro “pa tbens0/ ¢ dl 

se iniabe tend lest ow... .wodeye: ethene 

od ebivist baie yorotortte gatsereqo exodados Me 9 te 

“Ub bysbriede nodded e de bertedatem ot tte: tttw oliduy 

9no ,ayswiler tobe gntdadqoo: ow? ever ov aouatinos aaa 

" ¢dewsrsve notatmet edd yd boswo Paste) bad some codon 


omutoV’ ,.d@88 egeq’ de sittnnitiged rtotteninexa=edd%o eid nto. 


a 


elssogerq elsdodtitact tt todferdw botec aew dé TIol He 2 


Co ae 


nFEnoel askbensd od okLféEsok od Yonehast e ni Ifueen Bivow — 


fcaoqoxq a! ddodine awe antyrxes moswsed ‘esoons bivow od 


er 
oS 


6 #8 sikibemet VEse4 rigibensO ‘tc ovisermretie of? Bas 
tM S288 sacc Yo-ged dad JA soaluqtetas honWo-yiodovieg | 
~ Srowade gaiwofiot odd eveg JeAtoM | 
etiofriieas Isrsavog ¢ Incw voy BW yl fenoeisd ,fiow™ 

hovered stitgtedae sdevitg to wove nl et di i | 

” fivviitevog Sov) dnottovaténk ae 16t 8h yeldresoq ” 
| oNd as savidoritedt on e¥6d 1 yben'roomon 946 ey | 

vsw vendte esotdoro omettxs | 
-denoeted TOK et stido ¢ of ameo ff Tk Send 08) 6p 
géogas oelsgusins oteviigq ond to? od bivow sotona 

sudhawane arid ‘to 

. « ,se¥ ‘A 
*t sorvarlw Yee ow Senies sew ¢étIoM sc opeq ‘saca ond ‘neal 
| 2’ edodineM tuo mibeiaee neewied gototlo 8 oxen ot bert | 
metoened ‘elt to trigin offt Bae notte Luger 10% arssoae Br 
6 a6 theath aleintem oF Arvest FnotokTwe & muse od 62 e 
satwello? orf ,od Bivow estos gerd dent sseinquedas 6 wr 
testo nots iegog éist oxcm SBEq side a0 owes brits Ao + 329 
antodcdenobnveias on sé Yea event send mit a 


ont od Giivow sao dedd nat 20 boro: toy em A 
otaspabs over bEwords ortised nethentonte iy 


<A, ‘ ie —~< A ; 
a ae "" 
- 7 


| ‘fewottot 1@0¢3 oust) 


% 


5 ak rs i mae eee, 


-23091- Mr. Evans 


We thts have the Province taking the position 
officially in its brief and its witness expressing a 
personal opinion that the Canadian Pacific ought to be 
maintained as a privately owned System and you have Mr. 
Moffat's personal view that if it comes to 3 choice 
between regulation as proposed by Manitoba and a privately- 
owned Canadian Pacific, he would choose a privately-owned 
Canadian Pacific. 

It is therefore extraordinary to find counsel for 
Manitoba in his argument Stating (p. 69 of the mimeographed 
copy) that C.P.R. Should not and in fact cannot finance its 
capital requirements in part through the issue of Stock. 

Of course, if it cannot do that it cannot survive. On the 
other hand (p.70) counsel for Manitoba has no alternative 
to recommend to your Commission. This position of Manitoba 
1s, I submit, untenable and 1s out of keeping with its 
desire to have Cenadian Pacific remain a privately-owned 
railway system. 

With the foregoing in mind, it would, I think, be 
worthwhile to examine the Suggestions made by Manitoba in 
its Brief and which disclose the basic philosophy of Mani- 
toba in the matter of regulation. See pages 9 to L3.0f 
Chapter 2 of the mimeographed copy of the Manitoba Brief 
(near the end of p. 54 to p. 56 of the printed Brief). 

The Commission will observe that the proposals 
involve regulation containing provision -- and I am merely 
Summarizing this -- for a "larger measure of positive 
direction"; that the Board should be a policy making body; 
that no one can accept the proposition that policy decisions 
in such an important field as this should be final if made 
by a body other than the Dominion Government; that the body 
which is to administer the Act must of necessity base its 


decisions tupon consideration of facts which go far beyond 
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the limits of railway operations as such; and that the 
Dominion Government should have the "responsibility and 
the authority to disallow or to vary any order of the 
Board." 

The second thing which is to be noted in this 
portion of Manitoba's Submission is that at the end of 
p. 54 of the printed brief Manitoba protests that "we are 
not unmindful of the fact that the railway companies! right 
to an 'adequate' scale of remuneration should not be 
lightly dismissed." -- rather grudging words, I thought -- 
"To do so would be to do serious harm to the welfare of 
Canada generally." 

COMMISSIONER INNIS: Are those quotation marks 
correctly placed, Mr. Evans? 

MR EVANS: They may not be in the reproduction, 
but my effort was to have it accurate. 

COMMISSIONER INNIS: "Adequate" is a quotation 
within a quotation? 

MR SINCLAIR: Yes. 

MR EVANS: Yes, it is a quotation within a 
quotation in their brief. 

From pp. 8875 to 8881 of the transcript (Vol. 46) 
we determine what he meant in the Brtef by the use of the 
words "a larger measure of positive direction is required". 
In effect, the Board would be acting as a department of 
Government. 

Having thus dealt in general terms with the 
principle of the scheme of regulation put forward by 
Manitoba, it is interesting to see what qualification is 
attached to the protestation by M nitoba which I have read 
that it is "not unmindful of the fact that the railway 
companies' right to an ‘'adequate' scale of remuneration 


Should not be lightly dismissed. To do so would do serious 
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harm to the welfare of Canada generally." 

The Commission will observe that on p. 8595, 

Vol. 45, mr, Moffat was extremely reluctant to express 
himself Clearly on the matter of 4 reasonable return for 
the Canadian Pacific. The Chairman put to him what I 
thought was an extremely reasonable question as to whether 
in Mr. Moffat's Opinion a reasonable return would be the 
minimum return Sufficient to enable the railway to maintain 
itself as a private enterprise. Mr. Moffat's answer 
indicated that while the idea put forward by the Chairman's 
question appealed to him, he would not want the word 
"minimum" to be defined too precisely. 

I would have thought that haq Manitoba or Mr. 
Moffat any view that the Canadian Pacific Should have an 
income adequate to maintain itself as a private enterprise, 
this could have been conceded without Qualification in the 
form in which the question was put by the Chairman. Quite 
Obviously, if on the one hand, Manitoba desired the Canadian 
Pacific to be maintained as a private enterprise, it could 
not do so on anything short of the minimum return which 
would be found to be necessary for that burpose whatever that 
might be. However, the real] position in which Manitoba finds 
itself on this question is disclosed later in the cross- 
examination and particularly beginning near the top of 
Pp. 8905 to p. 8913, where Mr. Moffat said that while the 
Board could not possibly know where the Standards of service 
could be cut, it Showld, if public Opinion requires, tell the 
railways that they must get along on Something less than they 
need . 

Now, I suggest to the Commission that what is being 
recommended here is in effect contained in the answer given 
to Dr. Angus at p. 8907, where Mr. Moffat agreed with the 
Suggestion made by Dr. Angus that the Board should determine 


ae srialadbanls 9 eri taw sndior we 
,2025 .q Ho tadd meine dae in Pau | 
eneraxs oF dasdoolor elonondxe e6w ter me for 
| Tot miter efdenoasst 2 o> 153d nan edit 40 neato 00m 
T todw mtd of duq asarrtadd AT Sebitesd notbens9 e¢ a, 
codtede of ae mottueup efdenoetoe yomortze ne sew Srfaionts an I 
sad od blgow muster gidancenet & notmtqo” a’ dation Seidl ts 


states oF yewltat sav eidane cy dretorrwe funder mumbo tis =a 
qowene 3? ¢ettoM AM. .eatxqtedne eteving @ es Tearl 
—sogtaeutedd ont yd BYBwrOed tuq aebt ont efldw Yard feveothar: 


;  ‘Heow oft drow fon bivow ed ymtd of befeoqge foffeowp 
; / Lelsaloetq oot beatteb st oF " enon bey tan” 
Y M xo edaditweM Bed toad Iavodst ayad Sisow © 
. | ea oved binotisa ofttsags ns thenso oft todd wetv ye dsTion 
_gatigradns steving 6 as tisetlt nisevatam oF etsupehe snqonl 


out a? neitssftifsue Juodttw bobeonoo peed evar Oifoo 2tdy - 


$ vd tuq esw motdgavp ody dotdw at orto l 


Sivoo 3% .cetiq¢geine svevitg & BS hertstaiem od of oftiost 


taipts epee: auainin off Yo gaoria goiddyas ao 06 ob den 


tad yovetadw seoaruq tent 193 ytesasesn od OF brusdt od bieow 


i 
3 tap artadio od 
naihaneD ay Borteaeh adogins® , baad eno a7 Ne it .ylevortvde. 


“— 
abvtt cdoattasm daidw ei moi i feaq fast oft eTSveWoH .od tigiea 


* _2e0u5 edt at tated Besgofosib ef nolrasup etdy ac’ Seed fo 


< 
we 


to god odd xen Sictewiaed giteine tixsq- brs nocnee tela 

o43 oftew toad ise tsPIod .«t Sronw ,€1e0 aq OF 2008 a 
careust ‘to ebrsinste ond aeau word Yidtusoq jon Binoo Drak | 
“eds lie? ,pertspes npinige siidvy if ,Biwone If tye ad biwa 
yer? wedd deci sac iddeses #0 geole 495 ta tents feria acini ts 


ay mr bow gw 


a i 
= 7 


4 


gaisd ai save dectt motaet tema® aie oF seongue tT Ot 


msyts ewes eat of Reatedaos sostis ai at eter eencnmes 


eee 


| 


" x >)? = = 
sntexebod Ofsorn bined sid Jen ee 


wid att keewge SeuIOM 1M scode (POOR “9 ge) 


° 
my y 


-23094- Mr. Evans 


not what the railway company needed as a minimum to main- 
tain itself as a private enterprise, but what the people 
of Canada are willing to bay, and that the railway company 
should give only such service as it could provide at that 
price. 

COMMISSIONER ANGUS: Tf might say, Mr. Evans, that 
that was my Suggestion as to what Mr. Moffat himself meant. 

MR EVANS: Well, I think that that is the 
Summation of what Manitoba's position really amounts to. 

COMMISSIONER ANGUS: Yes; F mean it is not a 
Statement of my position. 

MR EVANS: Well, if there is any inference of that 
kind I would not Want it; but’ T thought what I said here 
was that it was in effect contained in the answer given to 
you. 

COMMISSIONER ANGUS: Yes -- a suggestion made by me. 

MR EVANS: Yes. I did not want to infer that you 
had had any views or expressed them. 

When faced with the possibility that it might be 
necessary to provide a better standard of service to meet 
Shipper demands or competition, Mr. Moffat's Only answer is, 
trarthat case, that one might have to consider Subsidies, 

We thus have Maniteba putting forward as its 
basic philosophy a scheme of regulation by a regulatory 
board Subject to the direct control by the executive arm of 
Sovernment and Proposing that this power of control by the 
executive arm of government should be a means by which the 
Pressure of public opinion could make itself felt in the 
decisions of the Board as to the amount of earning power 
which the Company might be permitted to have in order to 
carry on its transportation services, 

Mr. Moffat is quite clear in his Suggestion that 


Public opinion would, through his proposal, have the right at 
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any time on an application for an increase in rates, to 
decide notrwhat the railway company needed in order to 
carry on its transportation business but what the public 
is willing to Pay for that service ana if this resulted in 
inability to carry on, that government Subsidies or 
guarantees or loans might have to be resorted to. 

He admits definitely and clearly that these have 
undesirable features and that they would tend, as he said, 
at p. 8860, to provide a threat to the Canadian Pacific 
remaining as a private enterprise. I should like to read 
the question and answer on this point at p. 8860: 

"Q. I do not want to explore this too much at 
the moment because I am merely having an introductory 
discussion with you, but I would like to follow you up 
on this. If your alternative involves Government 
loans or Government fuarantees for a large capital 
programme, does it not follow that the deeper the 
Government gets into the Canadian Pacific the greater 
the threat to the Canadian Pacific remaining as a 
private enterprise? 


A. Yes, certainly." 


(Page 23097 follows) 
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Moreover, throughout his cross-examination, 


Mr. Moffat, quite apart from the Question of minimum 


earning power, recognizes that his proposal for intervention 


in the activities of the Board by the executive arm of 
the Government has undesirable features. For example, 
at page 8877, when asked by Dr. Innis how the Board could 
be protected from the possibility of increased political 
pressure, his answer .:was merely that while that created 
a problem, the alternatives created even greater problems, 
In this way Mr. Moffat is, in effect, Saying to your 
Commission that the Railway Act and its administration 

by the Board of Transport Commissioners today has not 
given Manitoba what it wants, therefore, one must condemn 
the present system and g0 for one which may result in 

the socialization of the Canadian Pacific through 
political pressure upon the Board. Manitoba's proposal 
stands quite clearly as an attempt to regulate railways 
Solely on the test of popular or public opinion and 

Mr. Moffat says that this proposal is to be preferred to 
the alternative. What the alternative is, Mr. Moffat 
does not say, but we must conclude that the alternative 
which he finds less desirable is the System of regulation 
under the present Railway Act. 

I say to this Commission in all seriousness 
that this attitude of Manitoba as expressed by Mr. Moffat 
in his evidence is almost fantastically inconsistent and 
exaggerated. The substance of Mr. Moffat's evidence 
under close examination by the Commission and by counsel 
is clearly that the Board of Transport Commissioners is 
to become a department of the Government and that the 
privately-owned railway company is to have its financial 
needs dependent upon public opinion as developed from 


time to time. I say to this Commission that it is quite 
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clear that such proposals could, if given effect to, 
lead only and inevitably to the socialization of the 
Canadian Pacific. 

The Commission will see why I first directed 
its attention to the Statements made in the Manitoba 
Brief and early in the cross-examination of Mr, Moffat, 
where the Brief Speaking for Manitoba, and Mr. Moffat, 
expressing his personal Opinion, indicated a strong 
belief in private Ownership for the Canadian Pacific, 

I say to this Commission that when the proposals are 
actually examined, there cannot be detected even the 
Slightest real desire on the part of Manitoba to do 
anything to make possible that which it claims to 
Support. 

The Commission apparently had in mind the rather 
extraordinary nature of the Submissions made by Manitoba 
in this connection because at one stage it asked Mr. 
Shepard to obtain instructions as to whether Manitoba 
really intended to Support proposals which would in effect 
restore regulation of railways by the Government of 
Canada as it existed prior to 1903 when the present 
oe eee’ nae passed and the Board of Transport Commissioner; 
(see pages 9565-6-7, “Vol. 50). 

Mr. Shepard accordingly obtained instructions 
which he communicated to the Commission on December 15 
last (See page 13838, Vol. 67). The substance of 
Mr. Shepard's instructions is contained in a short 
paragraph on that page as follows:- 

"I am instructed to state that this 

position was reviewed at a metting of the 
Manitoba Cabinet on November 26, and the 
position has been confirmed," 


However, on the following page the matter is 
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rather confused, and I would like to read a short para- 
graph from there;- 

"In short, it is Manitoba's submission 

that the Board should be Strengthened so that 
it is better able to formulate and administer 
national railway transportation policy but the 
Dominion Government should be empowered to 
direct the Board in any case where it may 
consider it necessary to do so in the interests 
of national economic policy. The power sug- 
gested to be vested in the Dominion Govern- 
ment to direct the Board would be limited as 
follows." 

In effect, the power Suggested to be vested in 
the Dominion Government to direct the Board was to be 
limited to three matters:- 

"(1) Direction could not be inconsistent 

with the Railway Act; 
(2) Direction should be on policy 
matters only} 

(3) Government control over the dis- 
position of any particular issue properly 
before the Board to be that Suggested by 
Manitoba as an amendment to Section 52(1) 
of the Railway Act. 

I suggest to the Commission that Manitoba has 
not yet made its position clear. Either it confirms or 
does not confirm the position taken by Mr. Moffat in 
the witness box, 

It is to be noted that the power of the 
Government to direct the Board is not to be inconsistent 
with the Railway Act and that direction should be on 


policy matters only. 
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When one examines the amendments Suggested 
by Manitoba one finds almost unlimited power of direction 
by the executive arm of Government. The amendments to 
Section 33 relieve the Board from any obligation to be 
bound by any previous decisions, procedure or practice. 

THE CHAIRMAN: Mr, Bvans, we had better have a 
look at the amendments. 

MR. EVANS: I am not really stopping to examine 
them, 

THE CHAIRMAN: Are you coming back to them? 

MR. EVANS: I am going to examine 38 and 52, 
This is merely a general discussion of the character of 
these amendments. 

THE CHAIRMAN: You are coming back to deal 
with them? 

MR. EVANS: Well, I have nothing particular 
to say about Section 33 at this stage. 

THE CHAIRMAN: You are undertaking here to say 
what they mean. 

MR. EVANS: Well, I will deal with 33 now, if you 
like. I have some place in my notes a discussion of a3, 
but what I am saying there is that - - 

THE CHAIRMAN: Where is this proposed amendment 
to Section 33 in this summary? 

MR. EVANS: It is sub-section (6) of 33. It 
is to become sub-section (6) on page 3 of the consolida- 
tion. I am not going to attack the language; I am 
merely going to attack the principle. 

THE CHAIRMAN: You say it is on page 3 of 
your consolidation? 

MR. EVANS: Consolidation, yes. 

THE CHAIRMAN: At the bottom? 

MR. EVANS: Yes, you will see it has been 
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underlined indicating an amendment and in the margin 
is "Manitoba", 

THE CHAIRMAN: Yes. 

MR. EVANS: The sum and Substance of that is 
to say that the Board is an administrative tribunal and 
it shall not be bound in any way by its previous decisions, 
procedure or practice, 

The Board is not, of course, bound by previous 
decisions as the law now Stands. One feels, however, 
that an express revision in the Statute could be the basis 
upon which it could be argued that the Board not only 
need not be bound but must not consider itself bound by 


previous decisions. 


THE CHAIRMAN: Well, you go on to say your- 
self that the Board, of course, is not bound by previous 
decisions as the law now stands. 

MR. EVANS: Yes. 

THE CHAIRMAN: So that this proposed amendment 
would not change that? 

MR. EVANS: It is perfectly useless so far as 
I am concerned, and I would like to examine that a 
little more when I come to discuss Mr. Moffat's rather 
mistaken view as to the necessity for it. I was not 
going to do it in this context, because that is in 
another point. 

THE CHAIRMAN: Well, according to your ow 
choice and time. 

MR. EVANS: Under the proposed sub-section ij 
there is really nothing added to the power of the Board, 
that is to say, it ‘is not to be bound by the legal and 
technical rules of evidence, nor shall it be restricted 


to making a decision based only upon the evidence taken 
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at the hearing." ‘That is perfectly unnecessary. They 

have never been bound ‘by the technical rules of evidence, 
nor have they restricted themselves to the evidence actually 
before the Board, 

THE CHAIRMAN: Well, at the same time, it has 
been urged upon us from other places than Manitoba that 
the Board has taken the attitude: "Well, neither side 
presented an argument about this or any evidence about 
this, and therefore we have to take the evidence that we 
have", The point is, I Suppose, that the Board should not 
take that sort of attitude; it should not feel itself 
bound by whatever evidence the parties laid before it, 
That leads, I think, principally to a request that the 
Board be fortified by the assistance of experts and 
Statisticians and others who could find all the evidence 
Surrounding the question which had to be before It 
before the Board itself, without having to rely upon 
what the parties bring before it. I think that the Board 
in one of these cases went pretty near to saying that. 

MR. EVANS: Well, they may have said that, 

Mr. Chairman, - - 

THE CHAIRMAN: Wasn't it in the 21% Case? 

MR. EVANS: No, they didn't say that at all. 

THE CHAIRMAN: Not there? 

MR. EVANS: No, sir. It has been argued, I 

efrrect 
think, that they did in * say that. Now, I am going 
to examine that. It has been argued that that is the 
effect of what they said. My submission is that that 
simply is not true. They did not consider themselves 
tied. 

THE CHAIRMAN: Have you the reference to where 
they did make a statement? 

MR. EVANS: I have built up my argumant in my 
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notes. Whether I caid find it at a moment's notice, 
I don't know. 

THE CHAIRMAN: TI am not asking you to bring 
it now. I thought myself that you went on to read a 
Statement by the Board that there was room for improve- 
ment in the Board's procedure, 

MR. EVANS: Well, I am not ‘Saying there is 
not room for improvement. 

THE CHAIRMAN: [I mean, in that particular 
direction. 

MR. EVANS: All I am Saying 1s that the Statute 
now gives them exactly this power that is under sub- 
Bection 7. 

THE CHAIRMAN: Yes, but it may be that they 
do not interpret the «iStatute the Same way as you do, 

MR. EVANS: 2 can point to numbers of cases 
where they have made these studies on their own, and I 
am going to show later, while dealing with maintenance, 
that they have in fact made a study. 

THE CHAIRMAN: Well, we must not overlook a6 , 
that is all. 

MR. EVANS: No, sir. I have said that in my 
Opinion this sub-section 7 is unnecessary, and I develop 
Le% 

However, the nub of the proposed amendments is 
contained in the subsection to be added to Section 38 
and in the amendments to sub-section (1) of Section 52. 
The amendment of Section 38 is expressed in the following 
language. You will find that on page 4 of the consoli- 
dation. You will see sub-section (2) of Section 38 
and opposite in the margin "Manitoba". That indicates 


that an amendment has been proposed by Manitoba. Sub- 


section (2) says:- 
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“The Governor-in-Council may also give 
Seneral directions to the Board in respect 
to the policy to be followed by the Board in 
the exercise of its Jurisdiction under this 
Act." 

This is clearly limited to general directions 
as to policy and could cover an almost unlimited right 
of the Governor-in-Council to guide the Board in the 
exercise of its functions. This is an exceedingly 
dangerous proposal. 

THE CHAIRMAN: I think we did discuss with 
Mr. Shepard the lack of precision in the language owing 
to this word "policy" being inserted, 

MR. EVANS: Well, you see, whatever may 
be said about the precision of language, Mr. Shepard 
went; on to say two things. He wants the general power 
of the Governor-in-Council to control the Board, and 
he also wants the specific power, . Sub-section (2) 
of 38 and his amendment to 52(1) together make the 
Governor-in-Council the controlling influence over the 
Board's activities in every respect. Now, I have quite 


in mind the point that your lordship raised yesterday 


which you asked me to mention, and I am coming to it right 


away. 
THE CHAIRMAN: Well, in any event this first 
amendment would give to the Governor-in-Council power 
to give general directions to the Board in matters of 
policy? 
MR. EVANS: Yes. 
THE CHAIRMAN: That is as far as we can go. 
MR. EVANS: Now, I am not concerned with the 
actual language used except this, that there is a 


principle there, that in matters of general guidance 
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the Governor-in-Council can dictate policy to the Board, 
Now, policy was a Subject of discussion yesterday. My 
view about policy is this, that the Board does not 
exercise policy in the broad sense of deciding the policy 
of Parliament, but Obviously the Board acting within the 
framework of the Railway Act must have some policy of its 
own even if it only gets down to procedure or policy 
that they have developed by a process of a number of 
decisions -- there is some policy there, 

Now then, I don't think that the use of the 
word "policy" in sub-section (2), that is to Say where 
the Governor-in-Council may dictate policy, would be 
a policy to supplant the policy of Parliament. It 
would be that the Governor-on-Council could Say that 
in all those matters which are policy of the Board 
under the Railway Act, under the scheme of regulation, 
the Governor-in-Council could control the exercise by 


the Board of that line of policy. 


(Page 23105 follows) 
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THE CHAIRMAN; Dealing with that what weight, if 
any, would you give to the directions under our Order in 
Council, Section 2(b), where we are asked to review the 
Railway Act with respect to such matters as guidance to the 
Board and recommend such amendments therein as may appear to 
be advisable, 

MR. EVANS: My first view is that unquestionably 
it involves amendments of Some kind to the Railway Act. 

THE CHAIRMAN; Statutory directions, 

MR. EVANS: I think so, 

THE CHAIRMAN: Not cabinet directions, 

MR. EVANS: Yes, You will notice the language, 
my lord, it is to review the Act with respect to such 
matters as guidance, I am going to argue that at a later 
Stage, AS a matter of fact, I have a whole section on the 
matter of guidance, and I am going to point out the evils 
that are attendant upon the attempt to give statutory 
guidance to an administrative tribunal whose functions are 
largely intended to be discretionary, because that is why 
it is called an administrative tribunal. If your lordship 
will permit me, I should like to reach that in the sequence 
inwhich I have it set out. 

Turning from Section 38, subsection 2) 6G ain 
examination of Section 52(1), as to specific matters, the 

power of the Governor in Council is extended by the pro- 
Posed amendment to Subsection (1) of Section 52 under which 
the Governor in Council may "remit any matter to the Board 
with directions » respecting the disposition thereof", 

Your lordship will find Section 52 with Manitoba's 
amendments at the bottom of page 5 of the consolidation, 
and for convenience we have shown the words that are 
omitted and underlined the words that have been added. It 


thus appears that the Governor inCouncil in regard to 
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any particular case, either on petition or on its own 
motion -- and I ask the Commission to understand this 
can be done on the motion of the Governor in Council, 

It is true it is in the present section but it is an 
extraordinary thing that this power as it now exists and 
the power which is now proposed may be exercised by the 
Governor in Council on its own motion, 

Thus the Governor in Council in regard to any 
particular case, either on petition or On its own motion, 
may direct the Board as to how it shall dispose of a 
matter which it has already, as a Board, disposed of and 
its orders so made are to be binding upon the Board and 
all parties, 

I have in mind that your lordship rather 
Suggested to Mr, Cargon yesterday that there must be some 
limitation on the power of the Governor in Council even 
under the present section, I will agree that of course is 
not a question that is clear for everybody. 

THE CHAIRMAN: I was not deciding it. 

MR. EVANS; No, I think you were putting it to 
us to give an opinion, and I am qualifying the opinion I 
am giving to you by Saying it is not free from doubt, The 
first proposition I would make about that is that the Board's 
powers are substantially discretionary powers, Now then, 
if the Governor in Council is to have the right after the 
Board has exercised its discretion to direct the Board by 
its remission to dispose of it in some other way, then 
quite obviously the discretion of the Board is cast aside 
in favour of the discretion of the Governor in Council, 
That is the first proposition, 

The second proposition is this, Let us assume 
that the Board shoulda say that the increase should be 25%. 
This is one of Mr, Moffat's propositions, The Governor in 
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Council might remit it to the Board and say it should be 
15%. There is a clear case where the Board, having heard 
evidence to which it applied its judicial mina and to which 
it applied perhaps to some extent its discretion, would be 
directed to make an order awarding 15%, 

It is possible to conceive that in such circum- 
Stances -- in the United States, for example, it might be 
held that the awarding of a 15% increase in lieu of a 25% 
increase could be considerea confiscatory, 

THE CHAIRMAN: Under the constitution, 

MR. EVANS: Yes, Now then, there is no real dis- 
tinction in this country between here and the United States 
except the power of the legislature, Once a statute such 
as our Railway Act sets out that there shall be some com- 
pensation for railways carrying out a service, there is no 
real distinction except that if the legislature wants to 
change that Act to make it clear that it wanconfiscate 
That is the only distinction between here and the con- 
Stitutional problem in the United States, 

The question that I am putting to the Commission 
is this, If it can be demonstrated that what the Governor 
in Council did was in effect confiscation what would be the 
answer? Frankly I do not know, but there is no appeal 
from the Governor in Council, and I am certainly in doubt 
whether, if the Governor in Council remitted the matter to 
the Board and said "Your decision should have been 15%: it 
must be 15%", whether we would have any appeal from the 
Board to the Supreme Court, 

We could hardly say that the Board had made a 
mistake in law because the section as drawn says that the 
remission with directions is binding upon the Board and on 
all parties, I suggest that on balance this remission to 


the Board with a direction as to what the Board shall decide, 
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and that direction being binding upon the Board and all 
parties, amounts closely to legislation which is specific 
enough to warrant an Opinion that in a case of that kind 
where it really might amount to confiscation there might 

be a real argument that that section could go that far, It 
is binding upon the Board and upon all parties, I will 

not go further than that. 

THE CHAIRMAN: The point I was trying to stress 
yesterday is this, Under the present legislation the 
Governor in Council can do practically anything he thinks 
ought to be done or he thinks one ought to have done, 
Without any petition the Governor in Council may vary or 
rescind any order, decision, rule or regulation of the Board, 
whether such order or decision is made inter partes or 
otherwise, and whether such regulation is general or limited 
in its scope and application; and any order which the 
Governor in Council may make with respect thereto shall be 
binding upon the Board and upon all parties, 

MR. EVANS: Yes, 

THE CHAIRMAN; When the amendment Suggests that 
the Governor in Council may remit a matter to the Board with 
uTPections to change their former decision, they are simply 
asking the Board to do what the Governor in Council coulda 
have done without remitting it to the Board at all. Do 
you think there is any real difference? 

MR, EVANS: I think there is a very great practical 
difference, 

THE CHAIRMAN: You think so? 

MR. EVANS: Oh my, yes, with respect, 

THE CHAIRMAN; For instance, in the case you géve, 
the Board found that the railways should have an increase 
in freight rates of 25%. 

MR. EVANS: Yes. 
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THE CHAIRMAN: Ana the government decides that 
must be reduced to 15%, They could make that effective 
themselves, They do not have to send it back to the Board. 

MR. EVANS: In that particular case I think they 
could, 

THE CHAIRMAN: If, instead of making that effective 
themselves they ordered the Board to alter their decision 
by reducing the increase from 25% to 15%, what effective 
difference ig there between the two procedures? 

MR. EVANS: It seems to me to be largely a 
practical difference, 

THE CHAIRMAN: Practical? 

MR. EVANS; Largely a practical difference 
because the Orders in Council which emerge under the pro- 
vision to vary or rescind to be Strictly proper have got 
to vary or rescind, They cannot issue directions, If 
they vary or rescind _- 

THE CHAIRMAN; I am asking you what danger there 
Le . 

MR. EVANS: I was just trying to answer you. LT 
they vary or rescind they have taken positive action which I 
Suggest they would be very loath to take with the limited 
time they give to these matters with the enormous records 
they have, but they might come back and issue a direction 
to the Board such as, for example, Mr, Moffat proposed 
in his evidence, The people of Canada cannot afford a 
15% increase, They remit to the Board and say that we 
are not going to vary or rescind your Order but what you 

Should do is that you shoulda cut the Standard of service to 
be provided by the railways so that 15% will go. 

AS a theoretical thing it is perhaps a little 
thin but as a practical thing it seems to me where they 


would vary or rescind they have got to take positive 
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action to change an order, They very seldom do it. To 

my knowledge they never have done it but if they can remit 
with directions ang those directions are binding think what 
might have happenedq in the 21% case, If the Board had been 
bound by the directions in order in council P.C. 4678 

the Board would have been bound by law to apportion railway 
depreciation Partly among railway and partly among Other 
Income assets, They would have been bound to apportion 
income tax, which had already been apportioned, legally 
bound to do so, 

The Board is bound by these directions, AS a 
practical matter they make seek to deal with their present 
bowers by way of direction and they have done so but those 
directions are not binding upon the Board, They may be an 
invitation to the Board to give consideration to other things 
but once you make the direction binding it has the force of 
law. 

I am saying that while theoretically the difference 
is as close ag may be, as your lordship puts it, the practical 
difference is 4 very, very substantial one, and it goes to 
the root of the ability of the Governor in Council in the 
time it has before it to go through the record and understand 
what it is doing, If it starts giving directions then those 
directions are binding, and as we have seen they made 
directions which, if they had examined the record, they 
could not possibly have made, 

THE CHAIRMAN: On this question of remitting to 
the Board, do you see anything in Section 52, Subsection ar 
which provides for that being done at all? 

MR. EVANS: No, and we argue -- 

THE CHAIRMAN: That is what I Say. Section 52 Says 
what the Governor in Council may do. 


MR. EVANS: Yes, 
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THE CHAIRMAN: We must all admit they are very 
wide powers, 

MR. EVANS: I think far too wide, 

THE CHAIRMAN; They may vary, alter, and so on, 
There is no Specific power given there to remit to the Board, 

MR. EVANS: No, sir. 

THE CHAIRMAN: Ana yet the Governor in Council does 
remit to the Board, 

MR. EVANS: Yes, 

THE CHAIRMAN: TI do not think you would dispute 
the right of the Governor in Council to remit to the Board, 

MR. EVANS; We did in the last case suggest 
to the Board that the directions of the Governor in Council, 
which were urged very strongly by the respondent provines, 
were not binding on the Board, 

THE CHAIRMAN: You urged that? 

MR. EVANS: Oh my, yes, 

THE CHAIRMAN: The Board seems to have held with 
you, as I remember, 

MR. EVANS: That was in the 8% case, The majority 
judgment merely avoided the point by saying that the Boara 
had power to reconsider and reopen on its own account. You 
will find that at the bottom of page 2, 

THE CHAIRMAN; Yes,I remember that now. 

MR. EVANS: That is the 84 judgment of September, 
1949, However, I think the Assistant Chief Commissioner 


2c that judgment rather upheld the view that we expressed, 


(Page 23115 follows) 
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It says at bege 17 of this same pamphlet copy of the 
judgment of September 20 —-- 

THE CHAIRMAN: That is in a minority judgment. 

MR. EVANS: That is a minority judgment. He 
dealt with the point we argued, The majority judgment 
did not deal with bites tai: Simply said thet the Board 
exercised its powers to review Generally under the Act, 
But at page Il? L.see.a peregraph beginning near the top 
of the page which reads: 

"The Governor in Council did not exercise his 

powers of varying or rescinding but allowed the 
awerd of 21% to stand. The Governor in Council did, 
however, by Order in Council P.C. 4678 dated 12th 
October, 1948, refer back to the Bosrdfor considera- 
tion the complaints of the appellant provinces for 
review by the Board," 

That point wag argued at some length, 

THE CHAIRMAN: What I had in mind is this. In 
answer to Manitoba's request for this amendment, it might be 
Said: "Why §0 through the procedure of sending it back to 
the Board with a direction to do so end So when the Governor 
in Council can do so énd so without directing the Board? 
To you it is the ssme thing, What difference does it 
make whether the Governor in Council does So and so or 
whether he sends it back to the Board end tells the Board 
to do so and go? 

MR. EVANS: As 3 practical matter -- 

THE CHAIRMAN: Is the effect not the same in 
both cases? 

MR. EVANS: No. The theoretical effect is the 
Some; I agree with your lordship on that. But the practical 
effect is very different; because; the theoretical effect 


having been what your lordship s,ays, the differmce is 
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Shown by whst the Board did under P,c; 4678. Because if 
they had been legally bouna to carry out the express 
instructions under P.c, 4678, they would have had to 
do Something which was utterly wrong. The only thing 
we . could have done was to have some appeal from this, 
an application to the Governor in Council to have this 
order revised; because in the result, the Board was 
directed to do Something which nobody even suggested for 
one moment it should be directed to do, even by the res- 
pondents. I am Saying that as a practical matter, they 
Should never go any further than they are now. Of course 
I am saying this. I look upon the crux of the Canadian 
Pacific case to your Commission as resting on the repeal 
of Section 52, sub-section l,as put forward by Mr. Carson. 
I think that section in the Act, in the light of whet we 
have seen in the past three or four years, is a greater 
threat to the maintenance of the privately owned railways 
in this country than anything that could possibly be 
proposed. I cannot be too earnest when TI say that I look 
upon the removal of section 52, sub-section l,as of absolutely 
paramount importance. All I am arguing now is that /the powers 
that are there, it is now sought to add greatly to them, and 
98 a practical matter, to remove and to substitute for the 
discretion of the Board, the discretion of the Governor in 
Council to a far greater extent than it now exists. 

THE CHAIRMAN: Would you say, Mr. Evens, that 
Section 52, sub-section 1,gives the Governor in Council 
power to do anything that the Board might do, insofar as 
making en order is concerned? 

MR. EVANS: No. 

THE CHAIRMAN: It says that the Governor in 
Council may vary or rescind any order /decision. That is 


to say, the Board must first act. 
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MR. EVANS: Yes, [ think that is the big 
distinction, 

THE CHAIRMAN: [ know. But I Say that the 
Board must first 8ct. Then the Governor General, in re- 
Viewing the action of the Board as expressed in an order, 
decision, rule or regulation, mey alter it, rescind it, or 
otherwise dispose of the matter, I think it says. 

MR. EVANS; Yess to very or rescind as it likes, 

The Board may review, Mescind, change, alter or vary.. 

THE CHAIRMAN: Yes. Is that not @ very wide 
Jurisdiction? 

MR. EVANS: Oh, yes. 

THE CHAIRMAN: At present. Does it not practically 
enable the government to do enything, once 3 matter is 
properly before it, which the Board might have done in the 
first instance? 

MR. EVANS: TI think that: is the theoretical 
reeult. 

THE CHAIRMAN: Would you not agree with this, that 
in so acting the government must itself keep within the Act? 

MR. EVANS: I put to your lordship just a moment 
ago my view on that. I said I did not like to &0 too far 
on thet; but I shoulda like to go this for, thet in the 
language used the order which the Governor in Council may 
make with respect thereto shall be binding upon the Board 
8nd upon all parties. I Gave the example where you might 
have 8 confiscatory order of the Governor in Council, There 
is no appeal from that. They remit it to the Board and they 
say, "This is our order." There is no eppeal to the Supreme 
Court from that order. Since that is binding upon the Board 
8nd upon all the perties, I am not so sure that it does not 


S0 farther then your lordship suggests. 
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THE CHAIRMAN: Suppose it is 3 question of fixing 
tolls. 

MR. EVANS: Yes? 

THE CHAIRMAN: And the Board has come to a certain 
decision and issued an order about certain tolls. 

MR. EVANS: Yes? 

THE CHAIRMAN: And there is an appeal to the 
government, 

MR. EVANS: Yes? 

THE CHAIRMAN: The Ssovernment then is deciding 
what it ought to do ebout these tolls, 

MR. EVANS: Yes? 

THE CHAIRMAN: The Act has an express provision, 
for instance, that no tolls shsli discriminate between 
localities, 

MR. EVANS: Yes, 

THE CHAIRMAN: Would you say then that the 
Sovernment could disregard that part of the Act and 
authorize tolls that would discriminate between localities? 

ite EVANS 2 ot sfreid sa, think 4¢ Lecnt 
least arguable, ana Strongly arguable. I have that as a 
further example, that if a rate wer held by the Board 
to be discriminatory. 

THE CHAIRMAN: If the S0owvernment could do that 
in fixing tolls, they could Override the provisions of 
the Act, 

MR. EVANS: TI om afra,id they could. 

THE CHAIRMAN: Theres ig 9g point there. 

MR. EVANS: With respect, I submit that that 
Section is an absolutely Vicious section even as it now 
Stands; and it would become far more vicious with the 


smendments proposed by Manitoba, 
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THE CHAIRMAN: Perheps we had better continue. 
MR. EVANS: Then if I may proceed, I was in the 
middle of page 15 of my notes, 

It therefore Sppears that while Mr, Shepard's statement 
in terms ingicate Menitoba's intention that the directions 
to be given by the Governor-in-Council Should be on policy 
matters only end Should not be inconsistent with the Railway 
Act, the actual amendments proposed S0 much further and give 
the Governor~in-Council complete power to desl not only with 
seneral matters of policy but also to remit any matter 
to the Board with directions as to how the Board shall deal 
with it. There is nothing whatever in this language which 
in any way restricts the power of the Governor-in-Council 
to any principles whether of policy or otherwise in remitting 
matters to the Board with such directions, 

It is therefore my submission that Menitobsa adheres 
to its original position in its Brief in every respect 
So far as these Submissions relate to the power of the 
executive arm of Sovernment to deal with matters coming 
before the Board of Transport Commissioners. My earnest 
Submission to your Commission is that to all intents and 
purposes the Board of Transport Commissioners would, under 
the proposals as now made, become merely the agency of 


Government and, in effect, a government depsrtment to 


administer the Railway Act in exactly the way in Which Mr, 
Moffat in his evidence had in mind. I suggest to this 
Commission that this is, in effect, equivalent to regulation 
Of railways by @ committee of the Cabinet in 3 way that is 
quite as open to political interference as would direct 
regulation by the Cabinet itself. I say this is 9 retrograde 
Step of the worst kind. I say without fear of being charged 
With exaggeration that if these amemdments ere put into 


effect, one might just as well decide here and now to have 
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public Ownership of all railways in this country established 
aS the policy for the future, 

I cannot reaq these things epart from Mr. Moffat's 
evidence; because Mr. Moffat had certain things in mind thet 
the government Should yield to popular clamour on, and he 
Nas made it 9g little easier, That is why I think it is not 
an exaggeration to Say that that Spells the death RMLs 
carried out as Menitobs has through Mr, Moffat proposed 
it should be carried, of private enterprise in 
railways in this country, 

I say to your Commission in all Sincerity that it 
would have been better and much more clearly understood if 
Manitoba had made these suggestions with the avowed purpose 
of Supporting public ownership and not in favour of private 

Ownership of the Canadian Pacific Railway Company. One 
would then have had no doubt where Manitoba Stood on the 
Subject, 

The danger in the Proposals now sdvanced is that 
it puts forward Proposals of this kind under protests of 9 
belief in private ownership in a way which may result in a 
Lack of understanding of the true result which will flow 
from its Proposals. One respects submissions which are 
made with a clear-cut purpose in mind, TI may be forgiven if 
I say that TI cannot respect Proposals which on the one hand 
protest the belief in one principle but which, in effect, 
Will result in the destruction of that principle, ft 
therefore ask your Commission to reject utterly the philosophy 
of Manitobs and thet of its witness Mr. Moffat. 

More Specifically I ask your Commission to reject 
completely the amendments of Sections 38 and 52 as proposed 
by Manitoba, 

The second of the two matters which have 3 bearing on 
the question as to whether the Canadian Pacific is to be al- 


lowed to remain as a privately owned railway -- i.e, 
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the Canadian National recs italizstion pro osal, I 
shall deal with st a later stage of my ergument, 
I want just to turn to 9 Seneral argument which 
W8S only touched upon by Mr. Carson but which I should 
like to develop se little more particularly under the 
following heading: 
THE BASIC CHARACTER OF REGULATION 
My argument on this subject will concern itself 
largely with Seneral principles, Those who follow will direct 
their attention to the more Specific matters advocated by the 
various parties eppearing before your Commission. 
In this connection I shall refer to the follow- 
ing matters;- 
(2) The need for regulation; 
(b) The principles which should be applied; 
(c) The nature of the tribunal; 
(d) The principal complaints; 
(e) The means by which the remedy, if any is required, 


should be achieved, 


(8) The Need . for Regulation, 


Canadian Pacific recognizes by Paragraph 5 of its 
Outline Submission, - that is at page 2 of Part 1 - that 
regulation of public utilities, including railway companies, 
is necessary but that regulation should not be Sought for 
its own sake nor Should it be carried to the point of 
Oppression, 

I am going to Suggest at a later Stage that here 
we have had legislation Sought for its own sake. We have 
hed a succession of people coming forward to your Commission 
or counsel coming forward to your Commission and Saying, 

"We think the power is there but we would like to see it 
in the Act." That is what I mean by "regulation for its 


own sake," 
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A similar view is expressed in Paragraph 75. In 
that Peregraph it is Submitted that the proper limits of 
regulation sre a matter of fine balance between necessary 
protection of the public interest anq undue interference 
in functions of management. The view is also expressed in 
that Paregraph that the trend Should be towards less rather 
then more regulation of railways, because of the increasing 
Strength of other media of transport competing with the 
railway industry, 

At p.l43 of Part [ of the Submission the following 
Peregraph appears:- 

Mr. Carson touched on that, and I am going to 
read only the first Sentence, 

"So long as 9 traveller or a Shipper had a choice 

between using his own vehicle or thet of 9 common 

carrier, whether the movement was by road or through 
coastal or inlend waterways, there was no need for 

Government interference with the functions of 

management of 8s common carrier, The development 

of the country where goods were required to move 

relatively long distances inland, even before 

the advent of railways, was putting a strain on 

the concept of the Shipper's or traveller's 

freedom of choice between his own vehicle and 

that of a for-hire carrier. The introduction 

of railways as 3 means of carriage brought 

radical changes into the field of transportation. 

Railways were costly undertakings which could not 

be duplicated by the individual." 

The footnote on p. 143 from Which the quotation I 
have just given has been taken, contains 2 reference to a 
book published in 1947 by I. B. Lake. Professor Lake is 


Professor of Law st Wake Forest College. 
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I think it is worth while my reading to you extracts 
I have taken from that book. It was published in 1947, 
He has entitled the chapter to which Tf went to refer 
"Development of Legal Restraints". In this quotation 
which appears in the copy of my notes which you have 
berore Jou, the underlining is mine and the Succession of 
dots indicate Omissions which TI felt could properly be 
made. The quotation is ag follows: 

"Prior to the coming of the railroad, trans- 

portation for hire to the interior was of little 

importance, Industries and mercantile establish- 

ments clustered ground the good harbor. Large 

Scale trade was port-to-port trade and goods were 


usually carried in Ships owned by either the buyer 


or the seller, do long as trans ortation was 
aE ONS OS transportation was 
Supplied directly by the buyer or seller Society 
p Or Or seller society 
was not concerned greatly with its ssp Bel Pe 
nn Breatiy with its price 


(Page 23125 follows), 
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"Tnland transportation before the advent of the 

railroad was transportation of farm and forest products 
to port, with a slow trickle back of such manufactured 
Goods as could not be produced on the farm. The 
itinerant peddler's wagon wound through the backcountry 
loaded with S00ds from the Outside WOPdd , se socuhea ss 
Local trade was served by the buyer's opr Seller's own 
teams. Only the Surplus products of the farm were 
'exported'. Here again, transportation was by the 
producer's wagons making an annual trek to the city, or 
by his flatboat or raft floating down the river with the 
Spring freshet...... The traveler's own horse, coach or 
canoe carried him to such places as he wished to VLSiG 
‘opie << No carrier for hire dictated transportation rates 
or speeded one man's products to market while another's 
were held back. The producer's vehicle was aS speedy as 
the carrier's. ‘The employment of a carrier for hire was 
a matter of convenience, not a necessity of competition.... 
The shipper was in the stronger position of the two, and 
rates were the resuli.or haggling and bargaining. Some 
discrimination resulted, of course, but it was not system- 
atic, nor could it have been of Substantial consequence 
as it was too easy for the shipper to serve nineel Ls assee 

(p.31) The railroaa changed all this." 

(9.32) "No longer was the shipper equal in bargaining power 
to the carrier. No longer was it possible for him to do 

- his own hauling when he could not reach an agreement with 

the carrier as to rates. Distances had become too great 
for wagon hauls. The carrier was the master and his rule 


was an autocratic one. 


(p.33) The railroad magnate gave his friends preferential 


freight rates, enabling them to undersell their rivals 
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and monopolize the market....4%. as ee The large 
Shipper was favored Over the small shipper because 


his traffic was worth more to the railroad. 


(p. 34) With the rise in power of the railroads they were 
faced with a monopoly in fact, which, theoretically, 
could be broken, but which the shippers themselves 
could not break, as their fathers would have been 
able to break any monopoly in fact of the common 
carter," 

Now, I have taken the time to refer to that, 
because it seems to me that one tends rather to forget 
what brought about the necessity of regulation. Now I 
would like to compare it with the position today. 

The position today is that we are face to face 
with a decision which must be taken in the face of 
directly conflicting viewpoints. We have had very gener- 
ally among the provincial representations, headed by those 
of Manitoba whose representations are by far the most 
extreme, suggestions that the present day circumstances 
require a more complete and stringent form of regulation 
than we have heretofore experienced. One finds, for 
example, Manitoba putting forward in its Brief and through 
its witness Mr. Moffat, an entirely new principle. That is 
to say, that because railways were subsidized in their 
beginning and because they have become of such extreme 


importance to the economy, Mr. Moffat Says at p. 8475, the 


"emphasis has shifted" and has "moved over into the field 
of how are we best going to use this service". 
Again on the same page Mr. Moffat Said that the 
Board must not merely prevent things from happening, it 
must "take some initiative on its own end starting things 


to happen". 
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At pp. 8483-4-5 Mr. Morrat Stated that the public 
attitude shows "neeg for complete reassessment". At: 

p. 8486 he states that a larger measure of positive 
direction ig required and at p. 8472 he described it as 

"a slight narrowing of the range within which the railways 
will be free to Operate," 

At p. 8504 the Suggestion is made that the 
Government should intervene to direct the Board on matters 
of policy although at p. 8508 it is admitted that "any 
Significant number of interventions by the Dominion 
Cabinet would be unfortunate in that they would destroy 
the usefulness of the Board as a maker of policy." 

On the same Page he stated that the Cabinet 
Should inteyrene if there is "g sufficient national ques- 
tion involved", 

THE CHAIRMAN: Pardon me a moment. Do you think 
by this quotation you have just given us that in using the 
word "policy" mr, Moffat simply means the powers given to 
the Board under the Act as it is now? 

MR EVANS: Well, I had the greatest difficnilty-<< 

THE CHAIRMAN: And that that likewise then would 
be the policy which he intends the Cabinet to exercise? 

MR EVANS: I think there is no doubt about that, 
as their amendments disclose, but at the time when he was 
giving his evidence and when I read his brief I must say 
that I had the greatest difficulty understanding what he did 
mean. But I get from the amendment which I have already 
discussed with your lordship that it must have reference to 
the policy to be pursued by the Board under their powers 
under the Act. I do not think the Governor in Council could 
legislate; I mean I do not think the Governor in Council 
could, in regulating under subsection 2 of section 38 as 


Proposed, say to the Board, "You must not bay any attention 
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to section 325 of the Railway Act as a matter of policy." 
I think that would be clearly legislating. 

THE CHAIRMAN: But in so far as the Railway 
Act does give the Board discretion to exercise in matters 
of policy, it must be Something that can be justified 
within the Act, mustn't it? That is, the Board does 
Something and Says, "Now, as a matter Of policy we do 
So-and-so." 

MR EVANS: I think that is true. 

THE CHAIRMAN; They have to remain within the Act. 

MR EVANS: Yes; that is 38(2). 

THE CHAIRMAN; Now, it would appear by what you 
quote from Mr. Moffat here that all he really means by the 
use of this very vague word "policy" is that the Dominion 
Cabinet should have power to exercise that same policy, 
that is, a policy justified by the Act. 

MR EVANS: I think that is what their legislation, 
by adding subsection 2 to 38, indicates. 

THE CHAIRMAN; [I Suppose the Governor in Council 
by 52 can do that now. 

MR EVANS: I want to keep 38(2) and 52(1) 
Separate, because I think Clearly 38(2) does as your lord- 
Ship suggests. I think 52(1), because of the extreme 
language that is used, might go further. 

THE CHAIRMAN; Yes, I see what you mean. I am 
endeavouring to arrive at what Manitoba means by this word 
"Boliey”! They say here "the usefulness of the Board as a 
maker of policy". That must mean the Board acting within 
the provisions of the Act. 

MR EVANS: Well, I think so. 

THE CHAIRMAN: Unless in some of their amendments 
they are asking to have the powers of the Board extended 


within the Act. I do not know about that. 
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MR EVANS; Well, of course, I do not think the 
Board is a maker of policy in that sense in which the 
words are used, 

THE CHAIRMAN: They say that, while the Dominion 
Cabinet should be allowed to intervene in matters of 
pottery.» 4t Should not &0 so far ag to destroy the useful- 
ness of the Board in that respect. I would take it, then, 
that when they talk of the Government exercising jurisdic- 
tion in matters of policy they mean that same policy, what- 
ever policy the Board may now exercise or might exercise 
if their amendments are adopted, under the Act. 

MR EVANS: I think that is quite Clearly the 
result of 38(2). 

At p. 8523 Mr. Moffat Stated that the standard of 
Service to be Provided was one for the Board to determine 
and that the Board Should consider "the relative prosperity 
of the country." 

| The concept of Manitoba is amply demonstrated by 
the amendments they propose Should be made to the R:ilway 
AGG. It is, I think, sufficient to say that the position 
Of Manitoba and, to a lesser degree, that of Alberta and 
the Maritimes, quite Clearly indicates the view that 
regulation needs to be extended to a very substantial degree. 

THE CHAIRMAN: That may expand the meaning of the 
word "policy", 

MR EVANS: Well, -I.am dealing now with the concept 
that under present conditions you need not less but more 
regulation, and I have laid my foundation perhaps not too 
logically, but I had hoped it would be, by pointing to the 
beginning of the need for regulation and Showing now what 
has happened to these proposals and what the conditions are, 
which I am going to set up again in a few minutes, that 


Justify them. 
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Alberta, while taking a more moderate attitude, 
concerns itself primarily with equality of tolls as be- 
tween localities: the long and short haul discrimination 
question and also with the matter of the relation between 
the rates on raw materials and finished products. These 
concepts of Alberta are based primarily on a desire to 
achieve benefits for itself and they are founded in the 
main upon references to conditions in the United States 
and to the System of regulation in effect in that country. 
It is not my purpose to develop these arguments in detail. 
I am at the moment more concerned with the approach to the 
problem as a matter of general principle. The Maritimes 
are principally concerned with obtaining increasing bene- 
fits through an enlargement of the application of the 
principle of the Maritime Freight Rates Act. 

Canadian Pacific takes a directly opposite 
position. By and large, however, it does not ask for any 
relaxation of regulation as such but it believes, as 
indeed its Brief Submits, as Mr. Carson mentioned yester- 
day, that present day conditions would amply justify a 
relaxation of regulation rather than an increase... 

Bearing in mind that the theory of regulation 
stems from the fact that the introduction of railway 
transportation deprived the Shipping public of an alterna- 
tive provided by means of the buyer and seller transporting 
his goods by his own Veniclé.At is extremely important to 
note the present trend of events has again restored to the 
buyer and seller of goods in many cases a real choice when, 
if railway ratesprove to be too high or their services 
otherwise prove unsatisfactory to him, he may use his own 
vehicle. 

There has be n developed within the last few 


years a vast network of good roads. Following the con- 


, ohars ote odowshae eaaw' & gerfsisd of frie ees ia . 


-sd ef efiat to géticupe athe ykitemisg Weed? eoresnas 
woiteafmiventh fyed georea Sas mmol edt ;aeltiicoel wosuy 


froeused molteies ot to tettam ony dttw ofls bae motteerp 
seatT .atesboro bartefalt Sane efePieden wet oo Kover sity” 
of srteeb eo ao yEttswiag bsesd ors strsdEA to stqsonas 
ait of beirvet sea yard bre tieatt 10% édiianed svatias 

; estar besiatv sa af anolsiIbnos of esoderstes maou fam 
| -vesouoo Jatt wi gostte nf oofgaluget To meteye sii? og bre 
-Cisfeb at staesmarse seaty goleved og Snodgrua ym Jon af gI 

emg of dosergas oo Asiw hbertresnroe stom a édt da m& TL 

_ eomitivat off  sfqtomirq Iecenen to tevtem se es meldorg 
-oed anfasotont gainisido Atiw benysonroo ylisgtonitg sits 

ens “16 worseoblgqgs sit to tuamenre foe ae rguordt azit 


.J9A O976R Tialertt smisvineM sdt To siqtodrixg 
ofisoqcs YitoorlS © eedsy ofl toet natpbened 

yates 10% Wes gon asob JY ,.2revewoN .sexrel Bre wet morsyiaog 

,<pevetiod +f vud coe as nmotiaivnget To noldvsxelsrt 

-retesy hecottnem woarsd .c ac adindgve Ttelsa ash bsebar 

Ciiveut views Bivow eno rerines yeb gnsasiq Ist eed 

.fasetont se pedd serider nottefrget to not¥sxtlier 
aotyeivgey to yroedd end tard bata af anrrsesd 

a yawiles To nofrvoubouta! sad Tadyt sos? say morvd satese 

‘«encgedie as to ofiduq patagiiie eng bevingeb aclisdrogenard 


anituvogenerd isfilea boas sayin ed to ensom yd bebivotq svtF 


od Instvoqnt ylessatxe BL oi .elotrev awo ain ¢d eboog efi 


.fedw soteds feer © seess enan at eboog Yo telise Bas weyid 
esoivisa eisdt to Astd ood od oF syorgester yewiter Tl! 


nwo €iN seu yaw ea ,mid of tprofosietisenv svorg astwrenes 


* 


| wet gasi oft mtvidiw beqelevst aod sea srenT y 
) -tos ed? grtwolfol .ebsot boog to wrowden ¢eayv 6 atesy. 


| 


t F ' ~ e alo trey 
' ! 


-23131- Mr. Evans 


clusion of the First World War, the motor vehicle grad- 
ually became an extremely important factor in the trans- 
portation of goods and persons. This condition is growing 
year by year. In the United States it has reached serious 
Proportions for the railroads. 

Private individuals may travel today in their 
own motor cars or by common carrier motor buses. Shippers 
of goods may choose between the use of the railways, common 
carrier motor trucks or the use of their own vehicles. In 
many cases, quite apart from the matter of the cost of 
transportation, the use of motor vehicles has provided 
actually an improvement in the transportation service 
formerly provided by railways. It is true that in the 
case of the long haul, and particularly the basic com- 
modities, the motor carrier has not made substantial in- 
roads. It would, however, be folly to suggest that the 
motor truck is not a very serious competitor indeed for 
the railroads. 

In the result, the freedom of choice which the 
advent of the railroads took from the Shipper or con- 
Blenee.has, to a great extent, been restored. Regulation 
having developed because railroads had a monopoly and the 
management of railroads having been forced by regulation 
to give up some of their prerogatives in the national 
interest, an extremely strong case could be made out, 
and indeed has been made out, for a trend away from in- 
creased regulation towards decreased regulation of rail- 
ways. 

Mr, Carson referred in his argument to Dearing 
and Owen; I am going to have some further references, 
because I think they reach a point that has taken quite a 
prominent part in the discussions before your Commission. 


Messrs. Dearing and Owen have recently written 
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a book called "National Transportation Policy". ‘This book 
was published by the Brookings Institution in 1949. In 
Chap. XIII entitleaq "Rate Regulation and Railroad Earnings" 
the authors discuss the position of the railroads under the 
gradually increasing authority of the Interstate Commerce 
Commission. In that chapter the plight of the United 
States railroads becomes increasingly clear. At p. 207 
the following Statement occurs: -- 


THE CHAIRMAN: We will take a few minutes now. 


me ee ee me ee ee 


MR EVANS: Just before the adjournment I had 
been referring to Chapter XIII in the book by Messrs. 
Dearing and Owen, and I was about to give some extracts 
from that book. At p. 287 the following statement occurs:- 
"Rigidity of railroad rates clearly constituted 
one of the major difficulties. It is also significant 
that, compared with other important sectors of the 
economy, the railroads have realized only minor bene- 
fits from increased volume of business." 
At p. 288 (bottom of page):- 
"The current financial and operating positions 
of the railroads therefore present a striking paradox. 
The railroads are now operating at approximately their 
practical freight capacity. Yet their operating 
ratios and net earnings are reminiscent of a2 period 
when general business Stagnation and low traffic levels 
afforded ample explanation for unsatisfactory financial 
results, " 
At p. 289 (top of pagey):- 
"Most disturbing is thse unfavorable trend in the 


factors which condition rai.lroad credit. For years the 
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General experience of the railroad Stockholders has 
tended to discourage the flow of new equity capital 
into the railroad industry. And the unprecedented 
volume of peacetime business enjoyed by the carriers 
Since 1945 has done little to restore the railroad 
credit position. [In 1946 about 45 per cent of out- 
Standing railroad Stock failed to receive any 
dividends. This compares with less than 30 per cent 
during the 1925-29 period." 


I would ask the Commission to bear that in mind, 


and what I am about to say later in connection with the 


rather horror-stricken attitude of some of the provincial 


counsel when they are asked to consider the possibility of 


putting Canadian Pacific stock back to par. They point, 


as they have done, to the experience in the United States, 


and I think that we can make the position very clear on the 


point as I proceed. 


At p. 290 (top of page) :- 

"In this connection it igs Significant that by 
1946 the bulk of railroad bankruptcy reorganizations 
had been completed..... Yet ina peak traffic year 
the owners of almost one half of the stock in an 
industry recently purged of excess capitalization 
failed to receive any return of their BOULUV sas eu 

"In final analysis, return on stockholders! 
equity has become so erratic that the railroad industry 
as a whole cannot obtain necessary new capital through 
PUM ay. EORAnG LHe. ss ce ka ete kes 

Reversal of the historic relationships between 
railroad prosperity and the level of business 
activity creates a grave problem of public policy. 
For, if the carriers are not permitted to realize high 


earnings in the midst of general economic prosperity, 
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their Prospects for continued Solvency are indeed 
poor. It will be impossible to maintain and improve 
the railroad plant at the rate necessary to meet 
intensive competition and to assure the availability 
of stand-by capacity for national security purposes." 

The reason for this condition appears at p. 278 
where the authors assert that:- 

"The division of authority and responsbility 

Over general rate policies has produced serious 
problems. First, the attempt of the Commission to 
discharge exacting managerial responsibilities by the 
use of inflexible and legalistic procedures has 
resulted in intolerable delays in disposing of 
general rate cases. The immediate consequence has 
been a serious impairment of the Carriers! financial 
position. Second, the division of responsibility 
threatens the long-term prospects for survival of the 
carriers as privately financed enterprises." 

The authors admit that the Interstate Commerce 
Commission "has gained an enviable reputation for procedural 
impartiality." <A part of this difficulty is explained near 
the bottom of page 278 where it is stated that the 
traditional hearing, patterned on the procedure of the 
common law court, "apparently worked fiairly well for the 
restrictive type of regulation that was administered by 
the I.C.C. prior to BO scien! But growth in the scope and 
complexity of the Commission's work made the traditional 
procedure unworkable." 

It will be recalled that some of those who 
appeared before your Commission have concerned themselves 
with the so-called "legalistic" attitude of the Board of 
Transport Commissioners and of the difficulty of the small 


Shipper appearing before the Board of Transport Commissioners 
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to face the so-calleg "battery" of railway lawyers in 
order to have his remedy. In my submission this Situation 
is. greatly exaggerated and I think it will readily be 
agreed that the procedure before the I.C.C. is far more 
formalized and legalistic than is the procedure ~ 

before the Board of Transport Commissioners in Canada. 

The point I wish to make about this is that if we 
are to adopt in this country an idea of increasing regula- 
tion, we are bound to find ourselves in an even worse 
position than before from the Standpoint of formalized and 
legalistic hearings. The more complex the statute to be 
administered and the greater the field of activity in which 
the Board's jurisdiction extends, the more legalistic will 
be the resulting procedures. [ Submit most firmly to your 
Commission that the extension of regulation as proposed by 
the provincial fsovernments will inevitably have this Yesult. 

Your Commission will note that Messrs. Dearing & 
Owen have made it quite clear that they attribute the con- 
ditions which have arisen in the United States to the growth 
in the scope and complexity of the Commission's work. 

At p. 293 Dearing and Owen engage upon a dis- 
cussion as to whether there is need for continuing I.C.c. 
control over the general level of rates. In this connection, 
the authors give their views as to whether it is proper for 
a regulatory tribunal (see p. 294) to engage in debate and 
Speculation over such matters as: "the elasticity of demand 
for railroad Service; (2) the basic theory of business 
cycles; and (3) the direction ana intensity of inflationary 
forces, and the Commission's responsibility for restraining 
those forces." 

The authors go on at the same page as follows:- 

"It is difficult to understand why the Commission 


considers these subjects relevant, much less indis- 
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pensable, to deciding whether or not the carriers 
need additional revenue in order to maintain their 
plant and service at an adequate level. But the fact 
remains that a major portion of the hearing time, and 
presumably the Commission's deliberations in its 
recent rate cases, has been devoted to these essen- 
tially managerial questions and economic theories -- 
matters that are inherently unsuited to solution by 
legalistic procedure." 

I pause to point out that it is new regulation 
in Canada directed to these very subjects which are now 
being proposed. See for example the proposals of Nova 
Scotia, New Brunswick and Manitoba for the amendment of 
sec. 325.) Iam going to examine those later. Matters 
that the I.C.c. has had by legislation to deal with are 
being criticized by the authors ag responsible for the 
difficulties of the railroads. 

At p. 298 comment is made upon the acknowledgment 
by the Commission that the near-monopoly once held by the 
railroads has been replaced by intensive and almost 
universal competition. "Even at current high levels of 
traffic, inter-agency competition is so effective that the 
railroads hesitate even to propose general rate increases 
that would provide adequate revenue." 

THE CHAIRMAN: Pardon me a moment. Is that 
quotation something said by the Commission or is it some- 
thing said by the authors? 

MR EVANS: This is by the authors. 

THE CHAIRMAN: You say, "At p. 298 comment is 
made upon the acknowledgment by the Commission -" 

MR EVANS: Yes; I will read you the quotation in 
Fuld. 

THE CHAIRMAN: You quote the author, not the 
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Commission? 

MR EVANS: Yes, it is the author. He says that 
the Commission has repeatedly acknowledged these things, 
and he makes the Statement which I quote there. 

Reference is then made to the evidence of a 
railway traffic officer in a recent rate case. The 
authors point out that "the tendency to shift the railroad 
freight burden to the least competitive commodities offers 
the real explanation for the Commission's desire to retain 
rigid control over general rate cases." (p. 299) 

That is practically the position taken here by 
the provincial people, who say that at all events there 
is this monopoly in regard to those commodities, and that 
apparently is also what the authors say is the reason 
for the Interstate Commerce Commission retaining its 
rigid control. 

At p. 300 reference is made to the "generous and 
aggressive assistance of the federal government" in 
developing the competitive agencies that have revolution- 
ized transport organization and pricing. 

At p. 301 it is stated:- 

"If railroad management is to retain any of the 
essential functions of business control, it must be 
permitted to exercise its own judgment as to how far 
these rates" (other than on competitive commodities) 
"can be raised without driving traffic away. In 
making these decisions, railroad management will, of 
course, be circumscribed by the prohibitions against 
undue discrimination and against realizing an 
exorbitant rate of return on its total capital 
investment. For it will be recalled that no one, 
including the railroads, has seriously proposed 


diluting the Commission's authority over undue dis- 
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crimination and preference, nor the abandonment of 
the historical concepts of a fair return on fair 
value. But within these limits the rate structure 
must be adapted to the facts of contemporary trans- 
port organization. This means that rate relation- 
Ships, regulatory concepts, and market structure that 
were developed to fit monopoly situations must be 
abandoned," 

At pp. 302 ana 303 the argument is made that the 
Commission would still have ample authority to protect the 
public against any exercise of monopoly power on the part 
of the railroads. 

The authors thus frankly face the problem but 
strongly support the need for a relaxation of the scheme 
of regulation. In their view the choice is between the 
bankruptcies of the privately-owned railroads and a 
recognition in the way they suggest and the need ror 
relieving the railways from the rigidities and delays of 
the present System. This poses an admitted problem which, 
from the questions asked by some of the Commissioners, has 
undoubtedly provided your Commission with some concern. 
From time to time during these proceedings it has been 
Suggested, as Messrs. Dearing and Owen Suggest, that the 
increase in motor truck competition is producing a tendency 
to lower rates on high grade commodities and that in the 
result the low grade commodities must bear an increased 
burden. 

It is true that this situat-ion is far more 
Serious in the United States than it is in this country but 
it 1s undoubtedly a problem to be faced, and it will become 
more serious if the regulation of railwayys . is made more 
rigid than it now is. 

THE CHAIRMAN: Pardon me, Mr. Eveans. When you 
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Say it is more serious in the United States than it is in 
this country, do you mean because in this country there 
are still large areas where the Shipper has not this 
facility of either Shipping his own goods or turning to 


other Shippers, trucks, and go on? 


(Page 23141 follows) 
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MR. EVANS: No, I woula not go that far, I would 
Say that the facilities in large areas are not quite as 
favourable as they are in the United States, That is to 
Say, the roadbuilding program has not progressed in this 
country to the same extent, but I Say that in this country, 
Outside of perhaps the wilds of northern Ontario and Quebec 
and some of the portions of the Northwest where there is 
not active competition by motor truck today, there is most 
active competition, It is true the roads are not what 
they are in the United States but I think the fundamental 
reason that there is not that development in Canada very 
probably is to be found in the climate, The problem of 
keeping roads Open in the winter time is one of great 
magnitude and expense, 

THE CHAIRMAN: That is common to the whole of the 
country, is it not, except perhaps the British Columbia 
slope? 

MR. EVANS: Ontario makes & practice of keeping 
all main highways open, 

THE CHAIRMAN; But the climate is bad in Ontario, 

MR, EVANS: Yes, 

THE CHAIRMAN; We have reason to know that. 

MR, EVANS: Oh, quite, and having lived there 
for a great many years of my life I would agree, but they 
do have some means of overcoming climatic. difficulties, 

In the United States by far the largest proportion of the 
total area has not got the problem of clearing snow and 
ice from highways in winter time. 

THE CHAIRMAN; The authors whom you quote here 
point out the reversion under present-day conditions, 
So far as the shipper is concerned, to the favourable 


position he was in earlier, and that is due to this active 


competition of trucks, 
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MR. EVANS: Oh, my, yes; it is all-pervading, 

THE CHAIRMAN: Do you not think there is a 
difference between Canada and the United States in that 
regard as to various regions of the country? You have 
just said of course that there is no part of Canada now, 
except in the very far north, where a shipper has not the 
facility of going to other carriers besides the railways. 
AS a matter of fact, do you think your statement is quite 
justified, at least from listening to the complaints we 
have had? No doubt you have many more competitive rates 
in effect in Central Canada than youhave in the western 
part of the country, 

MR. EVANS: I would Say that in part there are two 
reasons for that. One is undoubtedly that the greatest 
concentration of motor competition does exist in central 
Canada, That is because it had an earlier start there, 

THE CHAIRMAN: Pardon? 

MR. EVANS; It had an earlier start, 

THE CHAIRMAN: I am not questioning why. I am 
not questioning the growth of the Situation, Is it not 
the situation, however, that shippers in central Canada 
have greater facilities to provide for themselves than 
Shippers in other parts of Canada? 

MR. EVANS; Apart from the nature of the com- 
modities being transported, my Own view of the evidence we 
have had, and certainly the evidence that developed in the 
hearings in the 21% Case, very clearly indicate that there 
is hardly a part of Canada that is not very well served 
by motor vehicles, 

Quite recently Mr, Frawley, who has been among 
the most vociferous people who have appeared before you 
on this question of competitive rates, was describing the 


extent to which motor trucks competed for livestock in 
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Alberta, My recollection is that he said that all the 
way down from the Northern Alberta Railway, which is the 
most northerly part of the whole province, there was 
trucking of livestock. In a previous hearing we found 
tremendous trucking of oil and oil products in Alberta 
between Edmonton and Calgary, There is hardly a part of 
the country that is not affected, If you say you have 
more competitive rates in the East than in the West I 

Say yes, for two reasons, One is that there is a greater 
concentration because it had its beginning there and 
because of the better roads, and secondly, that I have not 
a doubt in the world that the concentration of traffic 
available is greater there than it is elsewhere, There- 
fore all I am Saying is that the choice is there, Motor 
vehicles can be bought, and I askthe Commission by all 
odds not to overlook the most numerous competitors of 

the railways are not the common carrier trucks, They 

are the private carrier trucks, 

THE CHAIRMAN: Yes, 

MR. EVANS: After having stated that the problem 
is more serious in the United States than inCanada I say 
this, There is no answer to such a problem except (a) 

@ relaxation of regulations -- I am speaking of relaxation 
of regulation of railways; (b) a recognition that there 
must be a policy by which the motor carrier is subjected 
to at least equal regulation with the railroads, (c) that 
the motor carriers shall be bound to contribute, for the 
privilege of uSing the highways, their full and proper 
Share of the true cost of providing these highways and 

(d) which is extremely important, that the railways must 
be allowed to earn an amount sufficient to enable them 

to earn enough to permit them to improve their plant ana 


Services to the point at which they can increase their 
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efficiency and lower their costs. I thinkif I were 
doing it again I would put that at the top of my list, 

THE CHAIRMAN; What? 

MR. EVANS: I would put item (ad) at the top of 
my list because quite obviously if a railway is to compete 
it must be efficient, and if it is to be efficient it 
must be in @ position of having the necessary earning 
power to enable it to get the necessary capital to make 
improvements, 

Much has been said before your Commission on 
this subject and the Brief of the Railway Association of 
Canada makes the Position, with regard to the regulation 
and taxation of highway transport, clear, We cannot, 

I submit, go on in this country promoting alternative 
means of transport by means of the use of public funds 
and imposing at the same time a more complex ana detailed 
regulation of railways without incurring the danger to 
which Messrs, Dearing and Owen so Clearly point, 

Moreover, if the railways are to Survive, it 
would be folly to Suppose that they can continue to 
Operate in these circumstances without incurring the 
result that the low grade and non-competitive long haul 
commodities must bear an increasing proportion of the 
total cost of transportation, It is no good, as the 
authors Dearing and Owen point out, to increase the 
restriction on the railroads nor is it of any value 
to whittle away at their carnings in the hope that the 
public can gain an advantage by having the rates on low 
grade commodities which are not Subject to competition, 
remdin at their present levels while at the same time 
providing every encouragement and even generous contri. 
butions from public funds to make possible an increase 


in competition effecting the high grade commodities, 
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If I may so with respect to my friends, it 
seems to me there has been a lot of loose thinking on 
this matter, They say that because competition has 
developed, as it has developed, and affects high grade 
commodities and brings the rates on them down, you 
therefore have to have more and more regulation and 
more and more restriction, That is no answer to the 
problem of how you are going to transport low grade 
commodities, All you can do is to keep on restricting 
and restricting the Carning power of railroads, and 
that in effect is an argument that you cannot afford 
railroads in this country. 
As Professor McDougall pointed out in his 
evidence at page 17876 (vol. 94) in answer to Commissioner 
Innis;- 
"That if motor competition is entirely a 
provincial matter, I do not see how you are 
going to rectify what was done, or what 
is being done, by the provinces, by narrowing 
the railways in by still further regulations," 
Ono p, =L7877 he goes on:- 

"Now, if I understand a good deal of 
what has gone on the record of this Commission, 
it is an attempt to retain all the fruits, 
while refusing to recognize the changes in 
the fundamental bases which produced those 
fruits; and it seems to me there is a con- 
flict there which is too great to be allowed 


to go unresolved," 


(Page 23147 follows ) 
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When you are Speaking of fruits, as I inter- 
pret that evidence, we have had a lot of complaints here 
about the competitive East and the advantages they are 
getting, We have had the provinces Saying, "We have 
not got the advantage of competitive rates," 

THE CHAIRMAN: You make a reference there just 
before the quotation to "Generous contributions from 
public funds", Just tell us what you have in mina or 
what you mean, Do you mean public money ? 

MR. EVANS; Public funds are being used to 
provide the facilities without which we could not have 
this competition, 

THE CHAIRMAN: You have reference to road- 
building? 

MR. EVANS: Roadbuilding and all kinds of ser- 
vices that go with it; clearing the highways in the 
winter, and so on, 

THE CHAIRMAN: Oh, yes, 

MR. EVANS: My friend Mr. Sinclair points out 
that is also true of other forms of transportation. 

THE CHAIRMAN: Other what? 

MR. EVANS: Other forms of transportation are 
being pretty largely subsidized today. 

THE CHAIRMAN: You mean shipping? 

MR, EVANS: Wel], air and water transport, 

But J am particularly concerned at the moment with what 
is undoubtedly the major threat of the day. Speaking 

of the question of fruits, we have had these provinces 
coming forward and saying this -- and I am thinking of 
Mr, Frawley -- "The great No. 1 crisis is this competitive 
rate situation, We cannot increase the competitive 
rates," I am not admitting that, but he said"we cannot 


increase the competitive rates. Therefore on the basic 
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commodities the rates are going up, That is the No, 1 
Ceiatag Yet you will remember province after province 
coming before you and saying, "We have not got the 
advantages of highway Competition," The only ad- 
vantage of highway competition is to produce 

lower rates on high grade commodities which Mr, 
Frawley says is providing the crisis for basic com- 
modities. The provinces coming before you want the 
fruits, They want the competition in their provinces 
to keep their rates on high grade commodities low, and 
they are complaining of the threat to the rates on the 
low grade commodities at the same time, These 
provinces have the power within themselves today to 
regulate highway competition, They have the power to 
collaborate with the Dominion Government in finding a 
solution to this problem, I ask this Commission to 
consider how many of them have come forward, with the 
fear they have expressed of what is going to happen 

to their low grade commodities, I suggest to this 
Commission that they are unwilling to give up any of 
their power in a Scheme to provide a solution to such 
. problem for the railways. 

It may be argued, based on these Submissions, 
that perhaps the solution is that the Government should 
take over all privately-owned railways in order that 
this problem may not prove to be insoluble, All TI say 
is that if there is anything to be said for the 
efficiency of private enterprise as a competitor for 
the publicly-owned Canadian National, the only hope of the 
people of this country who pay the cost of transportation 
is that transportation shall remain at least partly 
in private hands and that it Shall be provided as 
efficiently and at as low a cost as possible, It 
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follows therefore it would not serve any useful purpose 
by rushing into public ownership of railways and in 

the end Providing a less efficient and more costly 
operation, 

It is my Submission that even f it were 
not for the need for keeping privately-owned railways 
on the ground of efficiency, the acquisition by the 
Government of privately-owned railways would be no 
Solution of the problem, 

It simply woulda mean that the additional 
cost of transportation would be paid by the taxpayers, 
It could well mean that the cost of transportation 
would be even greater than that resulting from the 
condition which gave rise to such a remedy. 

A still further answer to any such proposal 
is that the competition between the two large railway 
systems throughout Canada provides the only real 
Stimulus to greater efficiency. In my submission 
it is only by greater efficiency that the consumers 
of this country can obtain cheaper transportation. 

There has been some discussion before your 
Commission as to whether the competition between 
the Canadian National and the Canadian Pacific is any 
more than service competition, Professor McDougall 
in his evidence at page 17873 gave it as his view 
that small shippers have a leverage which no regulatory 
body could give in the competition between the two 
railway companies, He stated on the same Page that 
in his view competition, as he put it, is "both 
flexible and productive". at page 17874 he stated:- 

"Regulation can, at best, ensure 

that operations are carried on with a 


certain modest incompetence; but active 
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competition with efficiency as the 
Price of survival will produce results," 

In answer to Commissioner Innis he dia 
not say that in his view there was any competition in 
rates but he did say that "when they sit down in the 
Canadian Freight Association, there will have to be a 
matching of views, in which one line may well be the 
Spokesman for the shipper," This is really, I shoulda 
think, & modest understatement. I should think 
it must be reasonably obvious that if one line is 
competing for a shipper's business it will make the 
lowest rate it can for the purpose and in the result 
may force the other railways to accept a lower rate 
than they otherwise would agree to, This, then, 
while there is equality in rates, is in effect rate 
competition, 

COMMISSIONER ANGUS; Does that lead to 
Cheaper Operation or provide a monopoly on rates? 

MR. EVANS; I think it leads to cheaper 
operation in privately-owned hands, because the increasing 
efficiency and the incentive to survive and to meet new 
Conditions as they arise, does produce that PesSULt, IF 
you had all railroads under one owner, the Government of 
Canada, it would seem to me that it might very well either 
provide rates on low value commodities or else a large 
deficit paid by the taxpayers, It seems to me that 
the only justification,in my view ,forprivately-owned 

enterprise is the ability to meet these Situations as 
they arise, and that the pressure on a privately-owned 
railway company competing with another, desiring to 
provide low-cost services, to make the greatest amount 
of profit out of a given level of rates, subject to 


regulation as to the ceiling or top, is the one thing 
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that is going to produce that cheaper transportation 
which everybody wants but which I suggest, most 
want provided by the railways without compensation. 

COMMISSIONER ANGUS: [I expect you will be 
dealing later with making the most profit out of the 
general level of rates; I mean, with the argument that 
if the rates are rigidly controlled, you make the same 
proiac.. 

MR. EVANS: I have some argument on the value 
of service principle and on the cost of service principle, 
I am not sure I have Caught your point, sir, 

COMMISSIONER ANGUS: The point is whether the 
just and reasonable rates authorized by the rate-making 
body gives you a variable profit or a fixed Prorit, 

MR. EVANS; You mean having regard to the then 
conditions, is there to be a guarantee of a set earning 
power? 


COMMISSIONER ANGUS: It is more or less that, 


MR. EVANS: Perhaps we could take an illustration, 


The railways in the United States themselves, proceeding 
under what was the provision of the Transport Act which 
guaranteed them a fixed rate of return, applied in 1931 
for an increase of 10% or 15% in freight rates, They 
put to the Commission an argument which really said 

that they were guaranteed by the Constitution, as well 
as by the Transport Act, a fixed return: and so long 

as they did not go above that, they were entitled to any 
increase in rates, It seems to me that as a practical 
matter, if a statute said that you might have a fair 
return which was either fixed or unfixed or left dis 
cretionary, this could be the result of short-sighted 
policy of the 

railways, They could come along in a period of depres- 
Sion and say, "We want the whole thing,” The railways 


in the United States did not do that, but they could have 
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have Said, "We want the whole return that the statute 
guarantees us," All I can Say about that is that the 
law of diminishing returns operates automatically and 
that in the ena they would defeat their Own purposes, 
One of the difficulties that the American railways were 
faced with was that the Commission, looking at all these 
factors, felt that they were better able to decide the 
effect of this than the railways themselves, although 
the railways had not gone as far as they could have gone 
under the statute, My answer to that is that the best 
example of what the tidy Sed this country is to be 
found in the period of the depression, They never 
applied for any increase in rates and yet both of them 


were in a desperate financial condition, 


(Page 23158 follows ) 
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COMMISSIONER ANGUS: It is a little difficult 
for me to follow this argument that I think you have 
put forward, that if lower rates result from truck com- 
petition, the result is to put pressure on rates not ex- 
posed to truck competition;~ but that if lower rates 
result from inter-railway competition}, the result is not 
to put pressure On those rates which are not subject to 
railway competition. 

MR. EVANS: Well, if I may put it this way, 
the two things are not quite the same. The railways are 
competing for all kinds of traffic. 

THE CHAIRMAN: The railways what? 

MR. EVANS: The railways are competing between 
themselves for all kinds of traffic, and the pressure 
that we are Speaking of to carry traffic at the lowest 


possible rates, operates in relief of all grades of 


commodities; but in the other case you have the competition 


between the truckers and the railways generally related 
only to a particular class of traffic, the higher grade, 
That does provide a problem, but it seems to me perfectly 
idle to suggest that you solve the problem by restricting 
the railways still further. To me the thing just does 
not follow, if that is an answer to the question. I 
hope -1l@risy) ir not, I hope you will pursue it. 
COMMISSIONER ANGUS: It is a partial answer, 
but if the railways are bidding with each other by 
reduced rates to get traffic and by doing so only 
reduce their incomes and they go to the Board and say: 
"Our incomes have been reduced and we now want higher 
rates somewhere": the answer might be in agreement to 
raise rates where you have lowered them and that would 
get you back where you started; OF the answer might be: 


"We will authorize higher rates on some other sector of 
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and 
the traffic/that will restore matters". Now, does the 
lowering of the rates (and this is really my original 
question) simply work out through this process of rate 
fixing so that some other rates have been increased, or 
does it lead to reduced costs? 

MR. EVANS: I Say that it leads to reduced 
costs as practised by a privately owned company, because 
the competition originates in this way. They are both 
trying to get new traffic, they are trying to add to their 
traffic, and they are bidding for this new traffic. Now, 
that has an implemental value to them, which adds to 
their net, Now, they won't shave that down where it 
won't add to their net, otherwise they are improvident; 
but it does seem to me that that is always putting pressure 
on them to compete in service and in rates and to provide 
that as much as possible profit can be achieved. If 
you do that bidding for rates below out-of-pocket costs, 
I agree you would force rates up. 

The net result of my argument is simply this -- 
let us not be misled into assuming that greater regulation 
and statutory enactments can provide any solution to the 
present railway problem. If there ever was a time 
when railway management was being forced to meet difficult 
problems andto provide efficient low cost service, the 
present is that time. Further encroachment on the powers 
of management under the mistaken impression that a 
regulatory tribunal more or less directed by and subject 
to appeal to the Government of the day, can perform the 
functions of management may result in disaster, TI ask 
your Commission to view with the greatest Suspicion and 
concern any scheme of regulation which will further 
curtail the discretion of management and at the same time 
provide the complexities which result in long delays and 


legalistic procedures by the regulatory tribunal. 
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Now then, I would like to discuss for a moment:- 


(c) THE NATURE OF THE TRIBUNAL, 


In connection with the nature of the tribunal 
which should exercise regulatory powers there is a com- 
plete divergence of opinion. Mr. Moffat's position is shown 
by his answer to Dr. Angus at p. 8587 (near the bottom of the 
page):- 

"Q@. Well, show me where I am wrong. I 

am trying to get at your meaning of the word 
‘competent! ag applied to a Board. Does it 
mean competence of an expert in matters of 
economic policy, or does it mean the compe ~ 
tence of an expert in the sense of anticipating 
a Gallup poll? 

"A. Probably both, to some extent. 
Certainly the primary meaning of 'competent'! 
must be that of an expert estimating prospects 
and estimating engineering information and that 
sort of thing; but you cannot possibly have 
this sort of issue, which is roughly ten per 
cent of the total wealth of the country, run. 
purely on the basis of expert Opinion as to 
what ought to be done. There has got to be 
Some attention paid to what the public wants, 
otherwise -- we have a :democracy in this 
country, and we have to pay some attention to 


public opinion." 


When asked by the Chairman at p. 8588 how one 
ascertains what public opinion is and how the Board may 
be expected to find it, the answer is -- "The only 
criterion they have is the Government of the day; they are 


elected for that purpose." 
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Compare this with p. 8880 (Vol. 46) where Mr. 
Moffat expressed the view that the personnel of the Board, 
whether technically proficient’ or not, should be of the 
highest calibre and Should have two characteristics -- 
impartiality and the ability to apply a judicial mind to 
the problem. He admitted on the same page that if an 
impartial and Judicial tribunal had to consult the Govern- 
ment beforehand on matters of policy "to some extent that 
would be undesirable and to some extent desirable", 

Thus the one extreme is the position taken by 
Manitoba which would consider as secondary the necessity 
for an impartial ana Judicial tribunal and of primary 
importance the need that the Board should reflect public 
Opinion as expressed by the Government of the day. 

Manitoba also suggests in its Brief and through 
the evidence of Mr. Moffat that the Board should not longer 
be bound by its previous decisions, (po. °8515). 

When Mr. Moffat was cross-examined about this 
Submission he recognized that "there had to be some kind 
of continuity of principle running through the Board's 
decisions; and that the justification for departure in 
a given case'(and I ask the Commission to note these 
words) would depend upon changing conditions". (p. 8895). 

He also stated that he had not been advised that 
this is already the law as, applied by the Board and that 
the Board does not consider itself bound by =o Papen a 
decisions where conditions have changed. Thisfor course, 
implicit in the provision of the Railway Act, Section 51, 
under which the Board may review, rescind, change, alter 
or vary any order or decision made by it. It would be 
impossible to imagine a more perfect system by which the 
Board under the present law is free to alter its decisions 


based upon changing conditions while at the same time 
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preserving what Mr. Moffat deemed to be necessary -- 
"some kind of continuity of principle running through 
the Board's decisions". 

At p. 8895 I referred the Board to a typical 
decision which makes the law clear on that point. 

If the Commission would like a reference,’ I will 
give it here. It is Toronto vs. Canadian National and 
C.P.R., 63 Canadian Railway and Transport Cases, 261, at 
Peake 2/0, CRSP Cc. being the series that has supplanted 
the Canadian Railway Cases. 

THE CHAIRMAN: What year was that? 

MR. EVANS: I have not got the year, but it looks 
to be about within the last two or three years from 
the number of the report. I will find it for yous ita 


very, very recent. 


ty vias = ies Submission, of no value whatever to 
propose that the regulatory tribunal should be either the 
alter ego of Government or a substitute for the Boards 
of Directors of the companies subject to its jurisdiction. 
That year was 1949, that citation. 

THE CHAIRMAN: Thank you, 

MR. EVANS: In my submission, if that be the 
principle which is to be applied, it may as well be decided 
at the outset that railways should all be pubjicly-owned, 

If, on the other hand, it be the conclusion of your 
Commission that there is value in retaining nrivaee- onan 
Ship of railways, many, if not most, of the proposals ‘ade 
to you with regard to the scheme of regulation by the Board 
should be rejected. The scheme of regulation provided for 
under the Railway Act in its present form is one in which 
the Board has a broad discretion in regard to most of the 


matters falling within its jurisdiction, 
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Your Commission must, I think, be struck by the 
way in which these powers are expressed in the Act, There 
is not time to §0 through them but it can be said 
generally that in nearly every Section, the powers conferred 
are conferred in terms that provide for the exercise of 
discretion by the Board rather than that their powers shall 
be in accordance with Statutory direction, Your Commission 
Will similarly be struck upon examining the amendments pro- 
posed by the Provincial Governments, by the fact that in 
almost every case they consist of Statutory directions that 
are intended to lay down rigid principles to be followed 
by the Board, 

It is of the very essence of the exercise of the 
duties of the Board that these duties shall not be hedged 
about by complicated Statutory directions but on the other 
hand should be ag largely as possible left to the discretion 
of the tribunal, 

It is of the very essence of such broad discretions 
that the duties of the Board Shall be carried out by an 
impartial body of the highest calibre. It is also of the 
utmost importance that discretionary powers must be 
exercised in an atmosphere free from pressure of any kind 
Save the pressure provided for by the need of disposing 
of its work with despatch. 

A Board which has a curb put upon its discretion 
by statutory directions of one kind or another opr which is 
governed in matters of policy by the executive arm of 
Government, cannot be relied upon to exercise its dis- 
cretionary powers without fear or favour. If it cannot do 
that, it ought not to have any discretion at all. ar it 
has no discretion at all, then one might just as well 
leave the duties of the Board to the courts because the 


procedure would be indistinguishable from the formal and 
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legalistic procedure found in the courts. 

Moreover, curbs on discretion have two major 
Shortcomings, First, Statutory directions constitute the 
principal source of legalistic disputes which can only be 
settled by an appeal to the courts, It is under such 
directions that questions of law arise, Questions arising 
from the exercise of discretionary powers on the other hand 
Seldom give rise to appeals to the courts on questions 
of law. Appeals on Questions of law should be held to a 
minimum. Unless this is 50, no Board can deal with the 
day to day activities which are involved. The reason for 
having a Board appointed as an administrative tribunal is 
to avoid the delays and expense which the formal procedure 
of the courts would entail. Even courts must have dis- 
cretionary powers but an administrative tribunal is so 
described largely because its powers are to a far greater 
extent discretionary than in the case of the courts. 
Dearing and Owen, as I have already pointed out, indicate 
that the delays and legalistic procedures of the Ae OPP OE 
are largely the result of the complexity of the functions 
of the Commission and of the legislation under which 
it operates. 

Secondly, regulation is in essence an encroachment 
on the powers of management. It should be limited at all 
times to the minimum necessary to achieve the result of 
affording the protection to the public which is strictly 
necessary. Since regulation is an exercise to some extent 
of the function of management, it must perforce function 
in the same way as management: that is to Say, it must be 
primarily concerned with applying Judgment and wisdom 
in day to day decisions with a minimum of formality and 
with expedition and despatch. I think that is an 


absolutely fundamental approach to the question of regulation. 
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One of the advantages of our Railway Act and the 
System of regulation it provides, is that the Board 
has in nearly every case, broad discretionary powers. 

The Interstate Commerce Act is full of directions of 
the most complex and detailed character. In my view 
Canada would do well to avoid following the lead of the 
United States in this respect, 

COMMISSIONER ANGUS: Do you think, Mr. Evans, 
tht these directions that you speak of that the Interstate 
Commerce Act igs full of, arise in part from the absence of 
any political appeal in the United States? 

MR, EVANS: I have never thought of it in those 
terms, but I cannot see why 1t would. It seems to me that 
one of the great faults with our friends in the United 
States has been a tendency to make their legislation too 
Specific. I have had some little connection with legal 
matters in the United States, and I would like to give you 
an example of my own experience to show what happens when 
you get a state of mind by which people want things spelled 
out in legislation or in contracts. It is positively 
Staggering, the results you get. 

I have in mind a particular case. The Soo Line 
was a subsidiary of the Canadian Pacific. It had issued 
up to 70 millions of bonds under a mortgage of twenty 
pages in length, and in the course of HO or 50 years not 
one single question had ever arisen as to the interpreta- 
tion of that mortgage that was not soluble very easily. 

In the re-organization which followed the Bankruptcy Act 
and the formalized and legalistic I.C.Cc. procedure, there 
emerged two mortgages, the first and second, The first 
Secured eight millions of bonds, and it was two hundred 
pages in length. I do not see how any company, short of 


having two or three extra people on the staff, could ever 
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— 


hope to work under Such a morggage, 

Now, there igs a answer to that except that once 
you have the intervention of Statutes and regulatory bodies 
with complexities and directions, you get into impossible 
legalistic procedures; and I say Simplicity and dis- 
cretion provide the Solution to our problem. 


THE CHAIRMAN: We will adjourn now, 


---The Commission adjourned at 1:00 P.m., to meet again 
at 2:45 p.m. 


(Page 23166 follows) 
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Ottawa, Ontario, 
May 18, 1950, 
Thursday. 


APTERNOON SESSION 
a EDO LON 


COMMISSIONER ANGUS: The question I was asking 
388 we adjourned really hed to do with appeals from the 
exercise of the discretionary power, Now, in the United 
Stetes if the directions ere Siven by statute there is 
an appeal to the court, but if in Canada you heve wide 
discretionary powers there is at present an appeal to 
the Governor in Council. 

MR. EVANS: There ig. 

COMMISSIONER ANGUS: Is it in your contemplation 
that there should be no appeal at all and that those 
decisions ,discretionary decisions, should be final? 

MR. EVANS: Well, there is always an appesl as 
8 matter of law from a discretion, if it can be shown 
that the discretion was not judicielly exercised or 
reasonably exercised, As a matter of fact, the same 
question came up in the recent éppeal we had to the 
Supreme Court, where actually the power of the Board 
to postpone to an indefinite time in the future s final 
decision on the judgment on the 20% Case really amounted 
to a challenge to the Board's exercise of its discretion 
to postpone, because it had undoubted discretion to 
postpone; but, subject to that, yes is the answer. 

THE CHAIRMAN: The postponement in that case 
smounted to a declining of jurisdiction. 

MR. EVANS: Yes, but there was a challenge, 
There was an argument on Section 42, I think, of the 
Railway Act, as to whether the Board had not a discretion 


and a very broad discretion to postpone its decision, We 
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took the position there that that cannot be used in the 
extreme sense, that 3s discretion is a final end complete 
end willy-nilly discretion; but, subject to that, the 
answer to Dr. Angus is yes. 

THE CHAIRMAN: You refer to a section of the 
Act; it cannot be 42. 

MR. EVANS: I om sorry; I was just guessing. 

It is 45 (2), orders and decisions. You see, under 
Sub-section 2, the Board may, instead of making an order 
final in the first instance, make an interim order and 
reserve further directions either for an adjourned hearing 
of the matter or for further spplication. Then 45(1) 

also has discretionary power, 

THE CHAIRMAN: Well, is that not confined, though? 
They must make an interjm order in that case, mustn't they? 

MR. EVANS: No, thet is only "may make", 

THE CHAIRMAN: Instead of making an order finsl 
in the first. instance-- 

MR. EVANS: May make an interim order. 

THE CHAIRMAN: May make an interjm order and 
reserve directions either for an adjourned hearing or for 
further application. 

MR. EVANS: It was argued by the Provinces in 
that case that that is exactly what the Board did. 

THE CHAIRMAN: I beg your pardon? 

MR. EVANS: It was argued by the Provinces that 
that is exactly what the Board dia in that September 
judgment. 

THE CHAIRMAN: That they did meke an inter m-- 

MR. EVANS: Yes; they ellowed an interim increase 
of 8% and they postponed the final determfnation. 

THE CHAIRMAN: Yes, but did they postpene it on 


proper grounds? 
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MR. EVANS: Well, thet .ig exactly the point, 

THE CHAIRMAN: Perhaps if they had given no 
Srounds they would have been better GEL, 

MR. EVANS: Well, I think our argument would 
have gone this far, that if the exercise of their dis- 
cretion resulted in 3 failure of their duty, then that 
discretion was not properly -- 

THE CHAIRMAN: A failure of their duty, did you 
say? 

MR. EVANS: Yes; if what they did in the exercise 
of discretion amounted to a declining of Jurisdiction, then 
that was not a proper exercise of discretion, so thet in- 
volves a challenge to the propriety of the exercise of 
discretion, and all T am ‘Saying in qualification of 
my answer to Dr. Angus is thet, subject to thet, I would 
Say yes to his question, 

COMMISSIONER ANGUS: From the discretion properly 
exercised you would Say there should be no appeal? 

MR. EVANS: No appeal, I agree, 

COMMISSIONER ANGUS: - And yet that is the digs- 
cretion of an irremovable board, and if there is no 
appeal from a discretion of that sort, is not the reper- 
cussion of that likely to be that you have more statutory 
limitations and less discretion given by the Act? 

MR. EVANS: Well,if you measure what the reper- 
cussion may be in the terms of the present tendency to want 
things in the Act, I think the snswer is probably yes; but 
it seems to me, es I said earlier, thet the one thing we 
want in this country is 9 faith in an impartial and 
judicial tribunal that will exercise its discretion . 
judicially end properly and fairly, and the only way you 
can get that is to remove it from pressure. If you got 


that, and you got proper appointments to your board, it 
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seems to me that the very essence of the Board's function 
8s an administrative tribunal can only be exercised in 9 
discretionary Way, because, as T pointed out, menagement, 
whose powers are being in pert encroached upon, have to 
operate that Way, and therefore if you are going to sub- 
stitute a regulatory tribunal it Ought to have discretion- 
ary powers. It has got to apply wisdom to facts end not 
merely a legalistic epprosch, 

COMMISSIONER ANGUS: I was wondering if you had 
wide discretionary powers if you would not perhaps have to 
take the bitter with the sweet, and have an appeal to some 
political body, an appeal which you hope would be very 
Speringly used, that would not likely interfere with 
the discretion, and that kind of thing. 

MR. EVANS: Well, it ts much like going to see 
8 typhoid patient ana saying, "Mathematically your 
chances are only X to Y that you will catch typhoid," 
but it seems to me that the principle is there, and if you 
are going to have 3 political body, and in particular you 
are going to have the . kind of approach that has been 
made here, you are going to have - right on the face of 
it pressure on the Sovernment to reflect through its 
decisions under 52(1) and under 38(2) the public elamour 
in regard to freight rates, 

THE CHAIRMAN: Well, if you ore discussing 52(1) 
egain-- 

MR. EVANS: I am not; I am just using it as an 
example. 

THE CHAIRMAN: Are you coming back to it later? 

MR. EVANS: I was not, no,sir. 

THE CHAIRMAN: I was going to suggest to you as 
one of the dangers that it may be conferring upon the Governor 


in Council powers outside the Act itself, 
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MR. EVANS: TI om afraid it will, 

THE CHAIRMAN: Well, of course, if necessary 
that could be limited Simply by saying that the Governor 
in Council may make eny order which the Board might have 
made, as in the case of courts of appeal . 

MR. EVANS: Yes, Of course, you have got no 
appeal, 

THE CHAIRMAN: Any statute creating e court of 
appeal says that the court may make such order as the judge 
ought to have made, 

MR. EVANS: Yes, 

THE CHAIRMAN: Might have made and did not make, 
Now, if there was a limitation of that sort made clear in 
the Act, that would take away your ‘fears. . 

MR. EVANS: Oh, no. 

THE CHAIRMAN: Well, to some extent. 

MR. EVANS: Well, no? ei, 

THE CHAIRMAN: Because did you not tell me this 
morning that you were afraid that the section as it stands 
now gives the Governor in Council power to do things not 
Sanctioned by the Act? 

MR. EVANS: Yes, 

THE CHAIRMAN: And I Geve you as an example thet the 
Act says "no tolls shell discriminate as between localities," 
and I asked you what you thought of an order made by the 
Governor in Council which would discriminate, and you said 
yOu thought they would have the power to make such an order, 

MR. EVANS: Yes. 

THE CHAIRMAN: But if the section ssid that the 
Powers; of the Governor in Council were simply to } make 
Such oorders as the Board might make or might have made, 
then :is it not clear that they could not do anything that 


the B&osard could not do, and consequently could not prescribe 
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tolls which were discriminstory and so on? 
MR. EVANS: Well, that would remove that difficulty. 
THE CHAIRMAN: Well, that is what I say. 
MR. EVANS: But not my fear. 
THE CHAIRMAN; Even with thst removal, you still 
have the fear of - well, you object to that kind of appeal, 
MR. EVANS: Oh, I think it is absolutely wrong in 
principle, yes, 
At the adjournment I was coming to a general re- 
view of the principal complaints, 
My submission is that your Commission should 
examine with care the complaints which have been made with 
a view to determining whether most, if not all, of these 
complaints cannot, so far as they require oa remedy, be 
remedied under existing procedures under the Railway Act, 
(d) The Principal Complaints 
The principal complaints advanced before your Commission 
are as follows: - 
(Tt Equalization of rates as betwe en regions; 
(2) Horizontal increases; 
(3) Measures for the guidance of the Board in increase cases; 
(4) Long and short haul discrimination; 
(5) Uniform system of accounts; 
(6) Competitive rates; 
(7) Reparation; 
(8) Industrial location; 


(9) International rates. 


I do not intend to be exhaustive there, but I am 
limiting the matter to the principal complaints. 

It is not my purpose at this stage to deal with all 
these complaints in detail. 

THE CHAIRMAN: Does that mean you are going into 


them later, or is Somebody else? 
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MR EVANS: My friend Mr. Sinclair and my friend 
Mr. Spence will deal with Some of these. 

Most of them and the proposals for legislation, 
if any, which have been presented to you will be dealt 
with in detail by those who follow. T Shall, however, deal 
more specifically with the matters of (1) horizontal 


increase; (2) uniform system of accounts including depre- 


eiation; and (3) the making of rates providing for the 
encouragement of industrial location. 

My immediate purpose is to examine all of these 
complaints only insofar as is necessary to fit them into 
the basic approach I have made to the question of 
regulation. 

(1) Equalization 

The need for equalization of rates as between 
the various regions of Canada is recognized by the railways. 
In fact, they made known their views on this question as 
early as July 1948 when they filed the application for the 
increase of 20% in freight rates. At that time the railways 
stated that they would be prepared to make proposals for 
equalization of rates during the course of the Board's 
General Freight Rates Inquiry under P. C. 1487. 

The first point I desire to make on this subject is 
that there can be no doubt that the Board has adequate power 
under the Railway Act to require and enforce any remedy 
which may be necessary to deal with such a complaint. The 
Board has already in the past in 2 large number of cases 
beginning with the Western Rates Case in 1914, taken steps 
to reduce so-called regional disparities ané@ there was 
nothing in these decisions or in any position taken by the 
railway companies to Suggest that the Board could not go as 
far along this line as it felt was necessary and proper. 


When I say that the Board has all the necessary 
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bower I must bear in wind one qualification to which I 
have referred in the earlier hearings before your Commis- 
Sion. That is the problem provided by the Maritime 
Freight Rates Act. As I stated to your Commission, equal- 
ization Proposals will quite probably require an amendment 
to that Act. Tf put such an amendment on the record at 
P- 16590 and I do not propose to deal with it further. 
None of those appearing before your Commission 
has ever Suggested that the Board has not now adequate 
power to deal with the question of equalization. 

THE CHAIRMAN: You refer to an amendment which 

you put into the record. 

MR EVANS: Yes; it was an attempt. to.—- 

THE CHAIRMAN: Do you intend to discuss that 

amendment? 

MR EVANS: fT beg your pardon, sir? 

THE CHAIRMAN: fg that in the collection of amend- 

ments in this volume? 

MR EVANS: TI put it on the record at this page. 

I was asked for it at the time, and T Gave it, I think, 
within a day or so. The amendment we proposed Wages 

THE CHAIRMAN: To what section? 

MR EVANS: 3(2)(c) of the Maritime Freight Rates 

Act. 

THE CHAIRMAN: Yes, we have it here; 

"Adjust or vary such Substituted tolls or rates 
from time to time as may, in the opinion of the Board, 
be necessary to give effect to any general readjustment 
of rates in Canada or as new industrial or traffic 
conditions arise, but always in conformity with the 
intent of this Act as expressed in sections 7 and 8 
and other relative sections thereof." 


What is this? Powers to somebody? 
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MR EVANS: Subsection 2 begins--- 

THE CHAIRMAN: What is section af 

MR EVANS: Section 3 is to provide for the issue 
of tariffs and tolls cancelling existing freight tariffs, 
to give effect to the Act, and subsection 2 begins by 
Saying that the Board of Railway Commissioners, hereinafter 
called the Board, is authorized and directed to do the 
things that are thereafter set forth in paragraphs (a), 

(b) and (c). 

Under (b) they are to maintain or cause to be 
maintained the substituted tariffs while the cost of railway 
operation in Canada remains the same as at that date of the 
Act. 

Under (c) they have the right to adjust or vary 
such substituted tolls or rates from time to time as new 
industrial or traffic conditions arise. 

Now, I think that the proper place to amend 
would be in that paragraph (c), and I would give them the 
power to adjust or vary these substitutedtolls from time to 
time as may in the opinion of the Board be necessary to give 
effect to any general readjustment of rates in Canada. 

THE CHAIRMAN: Instead of "as new industrial or 
traffic"--- 

MR EVANS: No, I would leave those words in. I 
just give them the added power to adjust. It is quite a 


Simple amendment, and I think an effective one. 


(Page 23174 follows) 
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This question, and indeed many others upon which 

the counsel of the Provincial Governments have addressed 
you, has been put more upon the basis that the Board 
requires from your Commission some recommendation or 
direction for its guidance quite apart from a change in 
Statute, 

Mr. Moffat at p. 8718 makes it clear that what 
Manitoba suggests is that "what is needed from this Commis- 
Sion is a recommendation as to the policy which should guide 
the Board of Transport Commissioners,...In particular we 
are asking that they should be redirected by one means 
or another to accept as their basic principle this idea 
of equality.” 

See also near the bottom of the same page 
the following: - 

"Some recommendation that either the 

Statute should be changed or that some change 
Should be made so that they will not consider 
themselves bound by past precedents." 

THE CHAIRMAN: Tell me, Mr, Evans, you say that 
nobody disputes the power of the Board now to equalize, 
is that right? 

MR. EVANS: Yes. 

THE CHAIRMAN: Are you referring to Section 314 
When you say that? 

MR. EVANS: Well, yes, :314 is the - - 

THE CHAIRMAN: If you do, you have the 
question all over again of what is a line of railway and 
So on, haven't you? So far as I remember now, that is 
the only section of the Act that does use the language. 

MR. EVANS: Yes, that could be properly des- 


cribed as the equalization section. It does not require 
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equalization pure and Simple, 

THE CHAIRMAN: I have been asking from the very 
beginning, of yourself and many others, what was meant 
by "the same line of railway" «+ because it is only on 
the same line of railway and other respects that equaliza- 
tion is called for there. 

MR. EVANS: You have to read "same line or 
route" in conjunction with "under substantially similar 
circumstances and conditions". 

THE CHAIRMAN: Yes, there is another modification 
of the - - 

MR. EVANS: Could I do a manual illustration 
of what I think is meant by the "same line of railway"? 

THE CHAIRMAN: Again. I want to ask you, is 
this the time for it? 

MR. EVANS: I am not going at this stage to 
discuss 314, 

THE CHAIRMAN: I don't want to precipitate a 
premature discussion, 

MR. EVANS: All I want to say at this stage, 
if I may, is that the Board's power to :order equalization 
of rates has never been questioned before your Commission 
and has never been questioned, so far as I know, in any 
question before the Board or before the Courts. 

THE CHAIRMAN: Has it ever ordered equalization 
of rates? 

MR. EVANS: In part, yes. 

THE CHAIRMAN: In part? 

MR. EVANS: Yes, well, it is not, in my 
respectful submission, good enough to say that because 
it has not ordered holus bolus equalization it lacks 


the power to do so. 
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THE CHAIRMAN: Can you give me an instance of 
where you say it has ordered equalization in part? 

MR. EVANS: In Western Rates Case, in the 
Eastern Rates Case, in the 1920 Increase Case. 

THE CHAIRMAN: You need not give them all. 

MR. EVANS: In every case. 

THE CHAIRMAN: Yes, those would be all matters 
of relief granted upon applications, is that it? 

MR. EVANS: Well, in many cases they were 
revenue cases and in other cases general freight rates 
inquiries, but in every case some step has been made 
towards * i~equalization. 

THE CHAIRMAN: Pardon me for interrupting you, 
but I want to get it Straight. Weren't they then using 
the general power and in fact performing the general 
duty which they have to fix and to maintajn just and 
reasonable rates? 

MR. EVANS: Yes, they were, sir. 

THE CHAIRMAN: And it turned out that in the 
Specific cases you refer to, "just and reasonable rates" 
meant a measure of equalization? 

MR. EVANS: Yes. 

THE CHAIRMAN: That is how it is. 

MR. EVANS: Yes. 

THE CHAIRMAN: Well, I see, that is a 
particular matter. Thepx coming back to Section 314, 
we have a statutory obligation to equalize, but only 
under certain conditions. 

MR. EVANS: Under substantially similar 
circumstances and conditions, yes. 

THE CHAIRMAN: So that if in exercising their 
power and performing their duty under Section 325 they 


find that in certain portions of the country equalization 
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is necessary, then of course they can make it, and it 
becomes part of the just and reasonable provision. 

MR. EVANS: Yes, but they have always got 
that. 

THE CHAIRMAN: Then of course, they always have 
power to do the same thing over the whole country as they 
wish. 

MR. EVANS: As a matter of practical - - 

THE CHAIRMAN: You would have first to show 
that it would be just and reasonable to do that. I 
don't think there is really much difference, because 
if it was not just and reasonable, of course, you could 
not have equalization, 

MR. EVANS: Well, this is discernible in the 
Board's judgments from the very beginning in 1914, that 
there has been a striving towards equality, and in those 
cases in which they have refused to give full effect to 
equality, their reasons are given. I mean, I have read 
all these judgments at one time or other, and there is 
absolutely nothing in those judgments which would indicate 
that the Board has steeled itself against equality ag a 
principle. But you find that where history has developed 
differences in rates, the movement towards equalization 
cannot be by the stroke of a pen, as our friends from 
Alberta and some of the other provinces want us to do. 
There is too much involved, and in the United States, 
for example, they have not even got a classification that 
is uniform throughout the United States. We have had one 
Since about 1917. Those steps are slow steps and in 
the United States they are not likely to get to the 
same point that we are even today, because they have 
regional railways that may have different regional needs, 


and they may have to have different rate levels. It is 
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not 2 simple thing and it is not something to be done 
by the stroke of a pen. 

THE CHAIRMAN: When you say that some of the 
provinces wish equalization by the stroke of a pen - - 

MR. EVANS: Yes. 

THE CHAIRMAN: They were amendments submitted 
to us to that effect? 

MR. EWANS: We have two in particular that 
come to my mind at once. The most sweeping of all is 
Mr. Brazier's, 

THE CHAIRMAN: By the cost? 

MR. EVANS: No, he amends sub-section eo? 

I don't want to get into that detail, because my friend 
Mr. Sinclair is going to argue this question of equaliza- 
tion. I can say this, that Mr. Brazier will make all 
rates equal automatically. Mr. Frawley would recognize 
some distinctions and would not quite go the whole way. 

THE CHAIRMAN: Then insofar as different 
provinces do suggest amendments to bring about equalization, 
Mr. Sinclair will deal with those? 

MR. EVANS: Mr. Sinclair has got a very Btibe 
Stantial amount of argument on that, 

THE CHAIRMAN: That is all right then. Go 
right ahead. 

MR. EVANS: The inference (and I have just 
been making some quotations from Mr. Moffat), the 
inference from these two extracts read together is 
that the only thing that is required is a direction which 
should guide the Board in dealing with equalization 
proposals. The reference to the need for a change in the 
statute is tied to the necessity for relieving the Boarg 
from being bound by past precedents. It is equally clear 


that the Board is not bound by past precedents and I shall 
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deal with this Subject somewhat more extensively at a later 
Stage. It follows therefore that in essence Mr. Moffat 
recognizes that the Board has adequate power and that 

its representations are really in the nature of an appeal 
from the Board's past decisions or are designed as such. 

It is clear, moreover, that the proposals for 
legislation put forward by Manitoba do not involve any 
Statutory direction as to equalization, 

It should be noted, however, that one of the 
provisions in the draft legislation proposed by Manitoba 
refers to this question, i.e., proposed Section 325 A (3) 
(a). The only reason I am dealing with that is that it 
has to do with this general basic philosophy of regu- 
lation. My submission with regard to this is that in no 
Sesse does it provide any additional power to the Board, 

THE CHAIRMAN: Again, Mr. Sinclair will argue 
that? 

MR. EVANS: -I am going to argue this as fitting 
into my general question of regulation, but Mr. Sinclair 
is going to deal with the detail. You will find that 
at page 21 of the consolidation. 

THE CHAIRMAN: Of yow consolidation, you .. 
mean? 

MR. EVANS: Yes. My criticism of this proposed 
amendment related to entirely different matters. That 
is not a question of lacking power. 

I want to just examine that particular 
amendment for a moment. The sub-section proposed by 
Manitoba is as follows: - 

"3, The Board in determining any 

application under this section ....." 


That application is an application under sub-section (1):- 


Vis, aut i age D ) 
ASIFHL BP ory aetna & sets ramon. toh ~* ve oD 
Jeet tem, “ane aa teasds @rseT aaa _ 
iddctontinw: Hog. sees a, $e cra ack 
ote oe ee oe ees pa a ie 
Eseqqsi:ne'ito. nein nee ee aks | niaerel 8 


a 77 


-_ 
-uttowa~ae: Donateab: sresvamantai sei tn {sete = | 


‘ a , bd ah 
40% al paoqoyg dttddt gxevosicom. erie | 5 
} a fan Jaye a 
, ‘wae oviowrl ton obs adod inaM: yd: roe rtuatesteaieigal ) 
, tia2Ses LEeeps ot: soimbttoathy. curds tte . 


: ae RS A ded ciety 
‘ “add iI0 emo” tart. “yrevewad cbadon sd ‘béuscehes 1 | 


‘sdot hae gd: PROUT HORS SERRE OSD std: “ab 
iff). arage: wiadtoags ‘basogeuq. .eSit, erobaasyp satdd ot: sone 
shh tended sal deca, ittwvadtfseb:-ms}T saogsat ¥ kno sat 49) 

Piet adil To. Rigaeolidg: sLesd ‘Lavensg . aditd addow oh Ge - “eed 


eee) ae ah 
‘enokbaty 


erg) ak fan 82.6209 oF brags itdtw: woletindue eM -amantar- 
-etsod aft ci tswoq/ Lenattibbeyas sbhbyorg: dt: 890b . enna 4 
augcs LEtwteboake aM, anteah  WOBERL ARO. RT Aq 
| | ‘ieee 4 
GRLTS LT 28 A erga) od “gRrtoy sma I: cOMAYE . AM » bi 
wTLelonle . eM dad @mitdivses 220 nad At evep iLeraney ea Saat | 
eet DLT Ekewiwet . Lenssen: it 8 bw: ifseb.d3 “anton at 
a0 8 BBL Leenos Ladd” (tO LLS.egaq in: 
MOY . qHald ehibeaccdasey: nto PS IRMAT SO weer. 
| Peron 
‘Deaogoug sivit “lovmeto Lieto: YM ask T2MAVE .. OM by 
bs Bs ¥ 0) B1SS9 om taswa YL tb iis tts Koh a bsdeler. idnembrrests 
| we, prt odl Yeo: aokseai £ tan: et 
‘gategsanie stead: aatniraxe ° esl .o¢: ‘PeneW T 
‘ed: denoqam mohtosedwe: saT .Snomom 8: 0% ‘teresa ; 
-<SewObEON ves cab « cise el 
me anhakerstsb t- becod. off ge 


vy 
uv 


TP 


- 23180 - Mr. Evans 


-....for an increase or decrease in 
tolls, shall have due regard to 

(a) the establishment and the maintenance 

of equality of tolls between various localities 


in Canada." 


My submission in regard to this is as follows:- 
First, the proposed amendment presupposes an existing 
power in the Board to require the establishment of tolls 
which are equal as between various localities in Canada. 
Indeed, as I have already pointed out, it can hardly 
be argued otherwise in view of the unchallenged exercise 
of such power in the past decisions of the Board when 
Strides in equality have been made in various ways in 
general freight rates inquiries and in general increase 
cases as well as upon specific complaints as was the 
case in the recent Mountain Differential decision. 

Secondly, any such legislation would be bad in 
any event for the following reasons. I spent a good deal 
of time this morning pointing out to the Commission my 
views as to providing statutory directions unless they 
are strictly necessary. The first reason is:- 

(a) it gives a statutory direction to "have due regard 
to" something in such terms as to give rise to nice questions 
of law in the event of a dispute arising as to what would 
Satisfy the requirement of the Board that the Board have 
"due regard" to the establishment and maintenance of 
equality. Is the due regard which the Board must give to 
be established affirmatively in every judgment of the 
Board in whidh inorease or decrease in tolls is applied 
for? Imagine what would be the result if every such 
judgment had to set out that the Board has had due regard 


to all the five matters set out in Section 3. 
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Now, the second:- 

(b) Such a requirement in the statute is not necessary 
to give powers to the Board but it does make the position 
much more complicated and in my submission would be entirely 
unworkable. I say this because it could be argued that if a 
Shipper, for example, in Eastern Canada should apply to the 
Board for a reduction in rates, the Board must have due 
regard to the effect of its decision on equality as between 
localities. The question must then arise of the danger of 
having the Board's decision set aside by the courts if the 
Board should decide that after consideration of the question 
of equality it would refuse to make the order for the 
reduction of rates upon the condition that the reduction 
would also apply in Western Canada. This might be the 
result notwithstanding that the applicant might show that 
Special conditions and circumstances required that a lower 
rate than the existing rate should be established and not- 
withstanding that the railway company proved to be willing 
to make such a provision. In such a case although the 
Board would have given some regard to the question of 
equality, could it not be argued before the Supreme Court 
that the Borrd had not given "due regard" to the question 
of equality? 

I pause to point out that this requirement would 
have the result in many cases, of the rallways refusing 
to go along with individual rate reductions. In the end, the 
the requirement would probably be sterile. 

Thirdly -- as applied to the question of 
equality, if it should be suggested that the amendment 
adds to the Power of the Board (I have taken the 
position before that it does not) I point out that if that 
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that is so, it would only give such power to the Board 
in applications under that section, that is an application 
for an increase and decrease in tolls. That is to say, 
applications by someone for an increase or reduction of 
tolls "by reason of changing conditions or costs of trans- 
portation", It would not therefore empower the Board to 
deal with equality as such in general freight rates in- 
vestigations which I submit are the only proceedings 
Where such powees ‘Ought properly to be exercised. 

THE CHAIRMAN: You think it would take away the 
power which you think they now have? 

MR. EVANS: No, I don't think it would, but 
if it is argued that it does add to their power, they 
have put it in a section that applies only to revenue 
cases on its face, not the general freight rates investi- 
gations. Therefore I say that if there is to be such 
power added, they have put it in the wrong place, and 
of course, the reason is not hard to seek, because they 

which 

tried to inject into these revenue cases/we have had 
recently, just this very mestion. They don't want them 
in general freight rates inquiries. They have all failed 
to take any part in the general investigation so far 
conducted by the Board, have made no submissions Tout. 
The provinces and Manitoba in putting this forward, want 
these things to take place in revenue cases. Their 
legislation makes that perfectly clear. Now, I Say that 
if you are going to have this kind of power such as I 
have been discussing, the only place to have it is in 
General freight rates inquiries and not in revenue cases, 

The investigations of such matters in revenue 
cases would serve only to delay such cases just as the 
interjection of similar matters delayed the hearings in the 


21% Case in which the hearings extended for 150 days largely 
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because general rate matters were discussed and because 
regional hearings throughout Canada were held. 

Alberta, while not Suggesting any lack in the 
power in the Board to establish equality of tolls, proposes 
extremely far-reaching legislation «>In effect, Alberta 
takes away any discretion which the Board has on the matter 
and in its place Substitutes a provision in the statute 
under which the standard and special tariffs shall be equal 
for all railways throughout Canada for equal distances upon 
the same description of traffic. 

Under this proposal (see the amendment to Section 
329 -- if your lordship wants to look at them, they are at 
pages 22-23 in the consolidation) there shall only be one 
Standard tariff for the entire country and for all rail- 
ways. 

The proposal also involves a provision that, with 
one exception, special tariffs, that is to Say, those 
embracing the so-called distributing and tow tariff class 
rates, as well as the Special commodity tariffs and the 
commodity mileage Scales, must for the same description 
of traffic be the same for the Same distances. That is, 
under 250A. The only exception would be that effective for 
not more than three years, the railway companies may 
establish development rates, which may be made up to 
3 years under the sub-section (3). 

These proposals by Alberta present positively 
Staggering implications. It is indeed impossible in the 
limited time available to deal with them adequately. I 
content myself by saying that at one stroke of the pen 
all those rates included in the Special class rates, the 
Special commodity rates and the commodity mileage scales 
which are below the average in any part of the country would 


be increased to the average level and all those above the 


“= he 
ne a 7 
rae be ig th hee | 


6 


ye 7 
oethennal Beak Seika aise er are = iP : 
ED tow sBaabd soohiegi se aaa a 
7 aft’ at stisk-Yné satvermide: om of tdw’ UsdHedty ate 
Po neadoqory: efted to yo ifeups datidates ot bod. at; tows wb¢ : 
j sthedth .thoite at ,adiveletsol sattbeoutrst Pomeases : 
©) tuba’ octd* of’ dan’ batkoa: Od" Moti’ doFsero Eb yma Yame’ pad 2 a 
avheasb ott ot motekverty ¢ Betis hisdga soalg efi Ay aa 


: ae fade attttae Lotcaqe Site brabaste odd Hoddw 2sbrier” 


a 


nogy goohbeetb- [eupe rol shenéd shodguotds eyewiter {is 16% 
,oltterd to moLiatangeb oniaé- odd 
oitosd off sheniGnans ort ose} Ceeoqgote ehhe! tebat - 


~ - " os ; . as % 4 See : ; ’ ! 

de” stn yodd® (taete? de SOL. oF adnhw qidabaol ayy. tt. -- ose. © 

, oy) ‘s 
ant: ed: vine Toonle: overt (dottebtlosnoo ead; nt’ 9-88: gonad 


«frodt sth: yee? pas yatador oxtéae odd et ttiws2- ovens: 
eyew 
foi se abiplvera ¢ asvlovak’ oste” Psnog ong: 2) 
Seod?) ,yae® of Ob sede? (etree fetpeqe mobtasnxe GN 
anulo’ Ttisst awot Sap gittedivislb bslkes-oe° sade galoeimy 
eLilkict yFthoaticn Latosqe od BR {fFow os estes, 
‘ToLigiroaelh onre edd soa sei” ~eb leon eubelim yd thomnts 
ot het. .exoebSath oméd sid dot omee SAF od olitast Io 
"OY svitositts Feds od Blow abls teaxe ylad off J ACSE -vebeer: 
gsat eatreqmio xYewller en ike sands nond ex om Yon 
ot) Gd oben! od yom asikdw -eotse tnomqol ev ob MeIEGesEe 
A£) fotiooesdiia ott tobas arade' € 
yiavitdlsiog bdoeodg eMedia Yd eletoqorg) esaiT : 
oid nt oldbedught. \yetnt- et 3  endldookiqmt gatassdied i it 
T. .yfocappetia moda’ Whe feop 67: abhi Fave sit BUS tne e | 
tq op to onedde eso 22 feat gril yaa US Weoeyw sapsnos 
. io a 
one (pedo euel's feisege sit et Hobyloak éodet: sa0dd [fe 
asthe spo tien “siwomiss edd bak ade yi ibomed ee 
NEOW Yusha’ aed’ tO Hing Yits' ab ogerove sat wersat oa eae 


oo b : tint 


et ovodk godt? £Ta" Bee Eevee ogetevs: ortd?6 og 
ar 


ies 
7 = tas a on ane. 


TP 


- 23184 - Mr. Evans 


average would be reduced to that level. 

In these circumstances either the commodity rates 
and the special class rates would disappear and their place 
would be taken by commodity mileage scales for all commodities 
or the special commodity rates and the commodity mileage 
rates would disappear and a new Special class rate scale 
equal for the same traffic and for the same distances 
would take its place, 

In either event, nearly every industry would have 
major changes in its rates. The relationships now existing 
between one industry and another would no longer exist and 
undoubtedly the most serious dislocation, if not indeed 
chaos, would result. 

I can understand how Alberta can desire to achieve 
equality. As I have said, the railways themselves realize 
that equalization can be achieved but to a limited extent. 
To attempt by a rigid provision in the statute to produce 
this overnight is little short of being impossible. I 
Suggest that anyone who has any experience in the matter of 
rate-making in this country must inevitably come to the 
conclusion that such a sweeping proposal is nothing short 
of absurd. I use that with the greatest of respect. To 
attempt by statute to require that all rates should be 
equal, is just a dream, it is impractical and would be 
quite chaotic in its results. 

We have heard of the studies which have been under 
way in the United States for the past twn or twelve years 
looking to equalization of rates. We have seen that despite 
the fact that ten or twelve years have elapsed, the United 
States railroads and the Commission have not succeeded 
as yet even in establishing a uniform classification. Canada 
has had a uniform classification for many years. To 


suggest that Canada can achieve equality of rates as between 
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localities by a stroke of the pen is indeed close to ab- 
Surdity no matter how much the railways and the other 
parties may desire it. 

Mr. Sinclair will deal more specifically with the 
equalization proposals put forward by the Canadian Pacific 
through the evidence of Mr. Jefferson. I might add one 
thing, however, in passing. Those who propose equalization 
and in particular the Province of Alberta, despite the 
fact that I suggested to the Commission than an amendment 
to the Maritime Freight Rates Act would be required, have 
not, for reasons that seem to me to be rather obvious, made 
any suggestion for the amendment of that Act. I would 
expect that in view of the proposals made, Alyerta would 


at least find itself in full support of that amendment. 


GUIDANCE OF THE BoARD IN 
GENERAL FREIGHT RATES RE- 


VISION, ETC. 

Then I turn to the subject which I have 
entitled: "Guidance of the Board in General Freight 
Rates revision, etc.". Before I begin my argument 
on that, I want to give a reference to Mr. Locklin's 
book which came to me after the argumenst had been 
prepared. 

THE CHAIRMAN: On what point now? 

MR. EVANS: This is on the question of guidance 
to the Board. 

MHE CHAIRMAN: What is the reference? 

MR. EVANS: I am ‘beginning now my notes 
at page 41, and the reference is to Mr. Locklin's book 
at page 301. It rather lays the foundation for my 
argument. Beginning about the middle of a paragraph 


about two-thirds of the way up the pag 2:- 
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"There is a constant stream of bills 
under consideration by Committees of Congress 
which would modify a regulatory policy or 
which would Specify more definitely the 
policies which should be observed by the 
Commission in administering particular pro- 
visions of the Act, Needless to say much 
of the proposed legilsation would prove to 
be unwise and in fact very little of it 
Survives the legislative process to become 
part of the law; but it should be clearly 
recognized, however, that in a democratic 
form of Government the ultimate responsibility 
for determining regulatory policies rests in 
the people acting through their chosen 
representatives", 

Now then, he is saying there that you always 
have what he calls a constant stream of attempts by 
members and interests to change the law and to influence 
the policy of the Commission through changes in the law; 
and it seems to me that that is one of the things that:1 
find pervading the attitude of our Provincial friends, 
that they have wanted something which they have been 
unable to get through the orders of the Board and they 
are coming in B/ £0 get the law changed. Now, it is 
with that thought I approach my discussion of the question 
Of guidance to the Board under the Gudiar-tnsComiass. 

Order-in-Council P.C. 6033 in paragraph 2 (b) 
requires your Commission :- 

"To review the Railway Act with respect 

to such matters as guidance to the Board 


in general freight rates revisions, competitive 
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rates, international rates, etc., and recommend 
Such amendments therein aS may appear to them 
to be advisable," 

THE CHAIRMAN: You must admit though, that the 
paragraph does suggest a consideration of amendments. 

MR. EVANS: Oh, quite. 

THE CHAIRMAN: And no doubt the provinces saw 
that. 

MR. EVANS: I am not condemning them for coming 
forward, but I am Saying that there is a rash of these 
things, to do - things for guidance of the Board 
merely because there is an invitation to do it, and I 
am going to argue that because there is an invitation 
to do it, one must not let oneself get into the habit 
of thinking that it should be done. 

Under this paragraph of the Order-in-Council 
there can be no doubt whatever that the intention is 
that your Commission should be limited to matters 
involving changes in the Railway Act. It is clear, I 
Submit, that your Commission is not asked to make 
recommendations intended to guide the Board by means 
merely of an expression of opinion which your Commission may 
have formed on any particular Subject discussed during 
the hearings. 

Mr. Sinclair will deal with the matter of 
competitive rates, international rates and other rate 
matters falling under this paragraph of the Order-in- 
Council, I shall content myself with dealing generally 
with the subject in relation to the point I am making 
that the complaints should be examined with a view to 
determining whether there is any real need for changes 
in legislation or whether the Board's powers are ample to 


provide any remedy that may be necessary. 
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One of the principal subjects upon which the 
provincial governments have addressed themselves has 
had to do with the necessity for guiding the Board in 
general freight rates revisions and, in particular, in 
revenue cases, Manitoba proposes the addition of a 
new section to the Railway Act for this purpose, that 
is to say, Section 325~-A, which I have already mentioned 
in one other connection. 
This proposed new Section is by sub-section (1) 
(that is at page 21 of the consolidation) applicable to - - 
"An application by or on behalf of any 
party interest* for an increase or decrease 
of tolls by reason of changing conditions 


or costs of transportation," 


(Page 23189 follows) 
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THE CHAIRMAN: What is the language? 

MR. EVANS: The first subsection reads: 
"Notwithstanding the requirements of this Act 
with respect to filing tariffs or tolls the 
Board Shall, without the necessity of prior 
filing of tariffs, have full Jurisdiction to 
enquire into, hear end determine an application 
by or on behalf of any party interested for an 
increase or decrease of tolls by reason of changing 


conditions or costs of transportation," 


It is clear that this is an attempt to limit 
the application of the section to applications for 
increases and decreases in tolls and this suggests 
largely revenue cases, Its terms seem clearly to exclude 
Beneral freight rate revisions brought about elther by 
the Board on its own motion or under en order-in-council 
Such as P.C. 1487, because that would not be an application 
by or on behalf of any party interested for an increase or 
decrease of tolls, This is an extremely important 
distinction. TI shall ergue as I proceed that if there 
is any need for the section at all in the form in which 
it is put forward by Manitoba it is Something which is 
more appropriate to general freight rates investigations 
by the Board than to revenue cases, 
THE CHAIRMAN: Perdon me 3 moment. Would not the 
language apply equally to any combination of Shippers, say? 
MR. EVANS: Yes, if they were applying for 9a 
reduction in tolls, but it would not apply if the Board, 
either on its own motion or acting under P.C. 1487, started 
Out to revise tolls downwards or upwards or adjust or equalize, 
I have already dealt with the first lettered 


Peragraph under 3, but I want to make some general observations 
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nevertheless, 
Under Subsection (3) the language of the first 
two lines is important, It reads:- 
"The Board in determining any application under 
this section Shall -have due Peperd) to 5, 7% 
the matters Subsequently set out in the lettered pere- 
graphs (2) to (e) inclusive, 

I pause to point out thst under the Inter- 
pretation Act Section 15, statutes are deemed to be 
remedial and will be interpreted 9s such. It follows 
that the proposed Subsection (3) will be construed as 
though the Board had not the powers to take into 
account the matters referred to in the lettered para- 
Sraphs or, slternatively, that their powers or previous 
decisions did not conform with the intention of the 
legislature. This oH Oe Ka itself, a dangerous expe- 
dient unless it can clearly be shown either that the 
powers did not exist or that they were, as they exist- 
ed, wrongly exercised, 

I now consider the individual lettered pera- 
@raphs. 

THE CHAIRMAN: Just 2a moment. You - will have 
to modify what you said there, I think, a bit. That Le. 
where the Interpretation Act Says that statutes sre to 
be deemed remedial, I think you will find there are 
other axioms too which modify that, 

MR. EVANS: Oh, I think So; but if you put in -- 

THE CHAIRMAN: Your statement here is too sweeping. 
However, we have not got them at hand here now. 

MR. EVANS: My only point is that there sre other 
Mara athe g interpretation, certainly, but it does seem 
to me that's Section of this kind dealing with these things 


is put in it will have the interpretation put upon it that I 
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Suggest, that it would be deemed to be an attempt to remedy 
8 shortcoming either in the powers of the Board or in the 
exercise by the Bosra of its powers. That would be the 
spproach - I do not put it any higher than that, snd I am 
not pursuing Lt; I om merely saying that that is -- 

THE CHAIRMAN: Well, must we not remember in the 
first place that this Section does not refer to general 
revisions? 

MR. EVANS: Yes, that is one of its fatal defects, 

THE CHAIRMAN: It has in mind an application msde 
either for an increase or for a decrease, in the one case a 8 
presume by the railways, and in the other case by some 
Shipper or Shippers. 

MR. EVANS: Yes. 

THE CHAIRMAN: It is only in that special instance 
that the Board must take these different things into con- 
Sideration. 

MR. EVANS: of course, that is one of the greatest 
reuite of Lteston: 

THE CHAIRMAN: One of the greatest what? 

MR. EVANS: One of the greatest faults in the section, 

THE CHAIRMAN: That may be, but I am saying that it 


has nothing to do with general revisions. 


MR. EVANS: No. If there is any virtue in it, it 
Should have to do with general revisions, at least so far 
9s the first lettered paragraph under 3 (38) is concerned, 

THE CHAIRMAN: I don't know - I am trying to find 
Some use for it - I don't know whether railways ever apply 
for increases in certain portions of the country as -- 

MR. EVANS: Oh, yes. An example is the egricultural 
implement rates where we put in 9a commodity rate many years 


ago and the normal sixth class rate was displaced, and now, 
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in the light of what has taken place, the railways tried 
to cancel the Special commodity rates and restore agri- 
cultural -- 

THE CHAIRMAN: When you say "tried", do you 
mean ~-- 

MR. EVANS: Well, they took out 3 commodity rate 
and the tariff cancelling the commodity rate was cancelled, 

THE CHAIRMAN: Took out the commodity rates; did 
you go back to the class rates then? 

MR. EVANS: Well, that was what the result of 
taking out the commodity rate would be, 

THE CHAIRMAN: That is what the result was? 

MR. EVANS: Yes, 

THE CHAIRMAN: Then Somebody applied to have that 
result decreased? 

MR. EVANS: Suspended, 

THE CHAIRMAN: To have the commodity rate restored, 

MR. EVANS: Yes. 

THE CHAIRMAN: [I think, then, ~- thet this section 
is intended to meet that Sort of case, is it not? 

MR. EVANS: Yes. 

THE CHAIRMAN: And in that sort of case these 
different considerations would have to be weighed by the 
Board, 

MR. EVANS: Yes, and it would Simply mean that 
the Board's cases would be So cluttered, as you will see, 
they would have to -- 

THE CHAIRMAN: Wes an attempt made to prevent 
you from doing this? 

MR. EVANS: Oh, yes; the Board SuSpended the -- 

THE CHAIRMAN: Then what did the Board consider 


when it disposed of it? You have a case in point there? 
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MR. EVANS: Well, the case has been argued and 
has not yet been disposed of. It ig our position that that 
Was 8 competitive rate that could be removed at our con- 
venience, at our desire, and my friend from Alberta, 

Mr, Frawley, was there erguing that it could not be done 
that way, it was not a competitive rate, and that the 
rate ought not to be back to the sixth class. 

THE CHAIRMAN: Then the contest in thet case 
was initiated by the Province of Alberta; is that so? 

MR. EVANS: Well, who initiated the application 
for suspension I do not know. I am told the Manufacturers! 
Association, 

THE CHAIRMAN: The Menufacturers! Association, yes; 
and it has not yet been disposed of? 

MR. EVANS: Judgment has not been given; it has 
been argued, 

MR. FRAWLEY: The Canadian Manufacturers! 
Association and the Canadian Federation of Agriculture, I 
wes just there to lend my moral support. 

THE CHAIRMAN: Were they on the same side? 

MR. EVANS: And your voice, Mr, Frawley. 

THE CHAIRMAN: Were those two bodies on the same 
Side? 

MR. FRAWLEY: Oh, yes, on the same side for once, 
yes - farm machinery, my lord, 

THE CHAIRMAN: That is an equalization. Then from 
your experience were considerations of this sort taken 
more in mind by the applicants? 

MR. EVANS: Well, Sir, may I just answer you this 
Wey: Certainly the establishment and maintenance of equality 
of tolls under paragraph (a) would never come into a case 
of that kind. How in the world could the Board take time out 


to consider and to have due regard to the 
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establishment and maintenance of equality of tolls between 
various localities in Canada on a case of that kind? 
Then look at the second one, (b); 
PATI charges and expenses of the company, including 
maintenance charges" — 
Well, I cannot think of anything worse than to have the 
Board having s look into that, in thet cese or in a 
revenue case, where all Charges, all charges and expenses 
of the company, including maintenance charges, come into 
oxi, 
"(c) Whether or not the railway 1s operated efficiently 
and with due regard to any Savings which have been, 
or should have been, effected, including Savings 
under the C.N.-C.P, Act. 
(ad) The cost of operating any particular service and 
without restricting the generality of this paragraph 
the cost of passenger service, 
(e) ©The level of rates: set to meet competition and 
whether or not such rates are compensatory." 

THE CHAIRMAN: Those considerations are of a 
much more general kind. 

MR. EVANS: Well, they shall have due regard to 
these things, and if anybody wants to raise any of these 
questions the Board has got to give due regard to them 
under the section, 

THE CHAIRMAN: Whet is this farm implements case? 
I just like to follow these things, 

MR. EVANS: I will get the citation Of ideo 
you. 

THE CHAIRMAN: The one that is un-disposed of, 

MR. EVANS: I know that we tried to take out this 


Special competitive commodity rate and restore the sixth 
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Class rate, and it has been under way now for a year and 3 
half. 

THE CHAIRMAN: Yoy can let me heave it. 

MR. EVANS: We will let you have it. We will 
give you a file number or Something. The Board's file 


will probably help the Commission to locate 2G 


This is bad legislation for the following reasons, 
First, in a revenue case the maintenance of equality of 
tolls as between various localities ought never to be in- 
volved. The maintenance of equality of tolls is primarily 
8 matter for general investigstions or for specific 
cases involving individual rates, It follows, therefore, 
that unless tolls are to be automatically equal as is pro- 
posed by Alberta, the Board would in each revenue case 
have to determine whether in the circumstances then before 
it equality of tolls ig Something which should be ensured 
in the revenue proceeding. We have seen by the references 
to the book published by Messrs, Dearing and Oyen the 
complaint in the United States of the long delays which 
Nave ensued in the proceedings of the I.C.C. in revenue cases, 
These have been referred to by Mr. Carson and by me in our 
argument. The point is thet in the United States the I.c.c 
does not embark in revenue cases upon questions such as the 
equality of tolls in different localities and indeed, by its 
Statute as interpreted by it, it is required to give priority 
to decisions in revenue cases, Notwithstanding this, the 
complaint of Messrs, Dearing and Owen and certainly of the 
railroads in the United States is that too grest a delay 
ensues between the filing of an application for an increase 
in rates based on rising costs, and ‘the finsl decision 
of the Commission in that case, 

As Mr. Carson has so forcefully argued, that 


condition is much worse today in Canada, among other things 
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because of the tendency on the part of the Board to hear 
Such complaints in revenue cases and its fsilure in the 
21% Case in particular to reject these suggestions pending 
@ general inquiry. 

Menitoba's proposal under Subsection (a) of 
Subsection (3) would make it the duty of the Bosrd to 
have due regard to the question of equality in revenue 
cases, All that this would do would be to ensure even 
more extended snd protracted hearings in such cases 
and to perpetuate and intensify the financial distress 
of the railways in the meantime, 

Under Subsection (b) the Board is to have due 
regard to «- 

"All charges and expenses of the company, including 
maintenance charges," 

There can be no doubt whatever that the Board 
has full power to desl in 8 revenue case with the charges 
and expenses of the company including maintenance charges. 
They have, in fact, made a very substential inquiry into 
these questions in the last two revenue cases. 

As I pointed out during the course of the hearings, 
the Board not only ordered the railways and, in particular, 
the Canadian Pacific, to Supply extensive data on such 
questions but, on its own account, it required the railways 
to supply data with regard to maintenance and other expenses, 
I should have put in, to the provinces, 

THE CHAIRMAN: What do you say? 

MR. EVANS: I should have added "to the - provinces" 
at the end there. We have to Supply both - ithe Board 
the * provinces, 

THE CHAIRMAN: I do not catch what you say there 
about having to edd something. 


MR. EVANS: At the end of page 44, I just want 
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to make it Clear, although the language there does not, 
that we had to Supply both the provincial counsel and the 
Board with maintenance data, quite different kinds of data, 

It is beyond my comprehension how Counsel for 
Menitobs and Saskatchewan can take the position they have 
in connection with maintenance expenses, They have striven 
to leave with this Commission just as they have with the 
Governor in Council, that the Board has made no investigation 
of this subject, They sre Still, after three years, pointing 
to the increase in maintenance charges between 1939 and the 
present, Presumably, they can never be Satisfied, no matter 
what evidence is introduced or what Study the Board itself 
makes. I say that they have attempted to mislead when 
they say, as Mr. Shepard did at p. 21465, that the Board 
made no independent studies whatever in the 21% Case, thus 
inferring that no independent study was ever made by the 
Board, 

In the 21% Case, 21 days in evidence and 3 
large part of the am ument were taken up on this Subject, 
including depreciation, and a large number of additional 
exhibits were filed and oral evidence adduced, as well as 
3 Seperate and independent Study in the 20% Case made by 
the Board itself. 

It is unconscionable to assert, as Mr. Shepard 
did at p. 21465, that the Board failed in its duty "to make 
an independent investigation end to demand from the rail- 
ways the necessary information to enable it to reach a 
proper conclusion," 

At p. 21624 Mr, McPherson said that the study 
Suggested in the 8% Judgment was "not even referred to or 
apparently not even considered" and "There is nothing dealing 


with the situation at a11" - Judgment of March lat, 1950 = 


pp. 9 - 1l inclusive. 


ad 


+ 

wal 

« ~ 

; ~ 

r. ky 

. 

. = 

. . ~_ 

. 4 
’ T,, 
as . be 
be, 

~~ * 
ss * 


- 
t. 


Rei ty 


e . 
y - ~~ 
- ” - 
> tod 
a o 
2 9g . 
> , . wW 
: . = - 
, j 
Coe 
— 
»* . 


RND 


= 23196 ‘. Mr. Evens 


I just asked the Bosrd to look at that judgment, 

THE CHAIRMAN: That is the Judgment in the 8% 
Case? 5 
MR. EVANS: March ist. I am not going to take 
time to read it. 

THE CHAIRMAN: What part of it? 

MR. EVANS: The Judgment is March lst, 1950, 
and you will fina, beginning on page 9 -- 

THE CHAIRMAN: That is the 8% Case, isn't it? 

MR. EVANS: This is the So-called 16% Judgment, 
You see, he ig referring; Mr. McPherson is referring, «to 
the study which the Board Said in the 8% Case should be 
made, and he is Saying that the Board in the later judgment 
did not even refer to or apparently did not even consider 
this question of maintenance; and I am asking the Commission 
to look at page 9 of the Judgment of March 1, 1950, ana 
for a space of four pages they deal Successively with the 
level of maintenance, charges to maintenance rather than 
capital, which was Mr, MacPherson's principal objection, 
depreciation and deferred maintenance. 

im adaition +o that, when this case was being 
argued - the March lst. decision flowed from it - when 
thet was being argued the railways brought up to date all 
the maintenance exhibits they had filed in the case in the 
previous year, 

I ask the Commission - ond I am not going to 
Spend too much time on it - to look at our brief at pp. 

45 to 50 of Part II, where that whole question is gone into 
in some detail. 

If your Commission desires, I shall be glad to 
give it a reference to the various exhibits on maintenance 
Which were filed and proved by railway witnesses called on 
behalf of the Canadian Pacific as well as a large number of 


other exhibits and masses of data Supplied to provincial 
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counsel for their use during the hearings. 

In view of the fact that by the Interpretation Act, as 
I have Stated, legislation is deemed to be remedial, it is 
Clear that the interpretation of this provision would be 
approached from the Standpoint that all thet the Board had 
done in the past was insufficient end thet something more 
is required. All that I can say is that nothing short of an 
intolerable burden would be placed upon the railways in 
revenue cases if they had to go any further than they have 
had to do in this respect. 

In this connection I refer the Commission to the pro- 
visions of Section 21 under which the Board may obtain the 
Services of experts to serve in an advisory Capacity in 
respect of any matter before the Board, 

I might also refer to Section 69: 

"The Board may appoint or direct any person to 

make an inquiry and report upon any application, com- 

plaint or dispute pending before the Board, or upon any 

matter or thing over which the Board has jurisdiction 
under this or the Specisel Act." 

The Board has a staff of experts in traffic matters, 
economics, engineering and the like. If eny further experts 
are required to advise it there is provision already 
in the Act. If anything further is required it seems to 
the Canadian Pacific thet the Board's staff might well be 
increased in order that investigations of this character 
might be carried on independently of the hearings in revenue 
cases. At all events, my submission is that the proposal 
of Manitoba in this connection is bed in principle because 
it is both unnecessary and burdensome to compel the Boerd 


to held such inquiries as part of their activiity during 


PeVvVenue cases. 
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Now I might turn to Subsection (c). 
THE CHAIRMAN: Pardon me; subsection of whs t? 
MR. EVANS: Of this Same section 325A. 
THE CHAIRMAN: You mean the proposed section? 
MR. EVANS: Yes, 


Under Subsection (c) the Board is to have due 


Pesgard)'to..- - 


"Whether or not the railway is operated efficiently and 

with due regard to any Savings which have been, or 

should have been, effected including savings under the 

C.N.-C.P. Act." 

This is an even worse provision. An example of a 
Somewhat similer contention and the way in which it was 
dealt with by the I.C.C. can be found in the decision in 
ox Parte (6856 276) Tats . Pp. 9 beginning at p. 24. The 
Commission there refers to a motion made by the Secretary 
of Agriculture that -- 

"in connection with this proceeding" (which was a revenue 

case) "and as a prerequisite to the granting of the whole 

or any part of the increases Sought, we institute oan 
investigation into the operations and petitioners for the 
purpose of determining whether or not they are being 
efficiently and economically conducted as contemplseted 
by Section 15a (2) of the Act." 

That was an application by the Secretary of Agri- 
culture in a revenue proceeding, that they do what Manitoba 
Suggests the Board be compelled to do under our Act. 

The Commission hed rules in the same proceeding (272 
I.C.C.) against this motion of the Secretary of Agriculture. 
It was then renewed at the later hearing and similarly 
rejected. At p. 31 (276 I.C.C.) the following sppears in 


the judgment: - 
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"It was our conclusion in the prior report that en 
investigation of the Subject, as sought by the motion 
of the Secretary of Agriculture and by other motions 
considered in that report, would be so intricate 

end involved as to preclude its inclusion in the 
present investigation, to which, inasmuch as it in- 
volves a "change in a rate, fare, charge or classifi- 
cation, 'we are required under Section 15(7) of the Act 
to give 'preference over all other questions! pending 
before us and to ‘decide the same as speedily as 
possible', 

Upon reconsideration of the Secretary's motion, we 
are convinced that our original conclusion was sound 
and that on the record here made we should adhere to 
our prior decision," 

I ask your Commission to consider the position 
of the railways in Canada if in 3 revenue case, investigations 
of this complexity had to be undertaken, 

THE CHAIRMAN. Are you Suggesting that in these 
revenue cases there should be 3 provision in our Act similoer 
to this 15 (7) of the Interstate Commerce Commission?. 

MR. EVANS: Well, I had not Suggested it. I think 
it would perhaps be a good idea. I had not thought of it. 

THE CHAIRMAN: Well, I did not intend to give you 
any evil inspiration. 

MR. EVANS: Well, I do not accept it es an evil 
inspiration. I think that it should not be necessary. A 
Board with wide discretion - I am personally of the opinion 
that we - should have less and less legislation. 

Not only is the efficiency of the operation to be investigated 
but the savings which have been or should have been effected 
ere to be gone into. It is one thimg to examine the 


efficiency of operation by reference to the statistics of 
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the operation which ere available and quite another to 
determine the possibility of Savings which have been or 
Should have been made in the operation, 

Moreover, in each revenue case there ‘would have 
to be an investigation of the savings effected under the 
Canadian National-Canadian PaciPie Act; 

I draw this last-mentioned matter to your attention 
because it is an even more difficult matter to deal with 
in a revenue case than is the matter of efficiency or the 
matter of Savings to the individual railroad which is being 
investigated as the yerdstick in rate-making. As our Brief 
points out (p.140-1, Part ti} Savings under the Canadien 
National-Cansdian Pacific Act are dependent upon the actions 
‘of the two major railway companies. For the reasons there 
Stated the Board might have to penalize all the railways 
in Canada because of the failure of one or the other to 
carry out what, in the Board's view, were necessary co- 
Operative savings under that Act. Mr, “Spence will argue 
this question in more detail, 

Under sub-paragraph (d) the Board is to have due regard 
to -- 

"The cost of Operating any particular service and 

without restricting the generality of this paragraph 

the cost of passenger service," 

To begin with, I do not think that anyone can Say exactly 
what is meant by this provision. I do know, however, that at 
the request of any party in these proceedings, the Board 
would be forced in a revenue case to investigate the cost 
Of operating verious services and in particuler, the cost 
of passenger service, If, Say, in @ given case, the cost 
of passenger service were determined, what would constitute 
that "due regard" which the Board is directed to give by 


the statute? Obviously, it could not be intended that the 
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Board should merely sscertain the cost of passenger 
Service or of any particular service, because when 

it had that, ena did nothing about it, it would, I 
should think, be ergued thet the Board had not paid 
"due regard" to that matter. The proposed statute 
would not only involve long delays in revenue cases 
but is further deficient in that it does not suggest 
what shall constitute "gue regard" to such questions. 
Let us Suppose, for example, that it Should be deter- 
mined that the cost of Passenger service is in excess 
or the revenue from that service, Is it intended that 
the "due regard" which the Statute imposes upon the Board 
Shall consist of the Board's rejecting an increase if 
the deficit in pessenger service has not been made up 
by increased Passenger fares? 

Then Supposing the Board should determine on the 
evidence that the increase in passenger fares would not 
produce any sdded revenue. How could the Board sward 
an increase in freight rates while at the same time 
rejecting the ides of an increase in passenger fares on 
the ground that it would not produce an increased amount 
of revenue? Would our friends from Manitoba then argue 
to the Supreme Court that the Board had not had "due 
regard" to these matters? 

Let's take. ‘another case. Let us suppose that 
Manitoba should ergue that the rates in Eostern Canada 
Should be increased because the cost of opereting a 
railway in Eastern Canadas should prove in a given case 


to be greater in respect of e particular service. 
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This would mean that Manitoba would be arguing that if 
rates were increased throughout Canada to obtain the 
necessary revenue, the Board had not had "due regard" 

to the cost of the service in Eastern Canada. This then 
would be the end of equality in rates which all provinces 
propose. If equalization had been established and in a 
given rate case the cost of service in one part of the 
country or another were found to be greater, could the 
Board be said to have had "due regard" to the cost of 
that service unless it reflected the cost of that service 
in the rate level in that area? Where does my friend 

Mr. Brazier stand on that Question? He recently 
obtained the removal of the Mountain Differential despite 
the acknowledged fact that the costs of operation in 
British Columbia are vastly greater than in the Prairie 
Provinces notwithstanding which the rates in British 
Cojumbia are on a parity with the rates on the Prairie 
Provinces by virtue of the recent decision. 

Under sub-paragraph (e) the Board is to have 
due regard to -- 

"The level of rates set ; to meet compe- 

tition and whether or not such rates are com- 
pensatory." 

This provision is equally bad. It would 
require that due regard be had by the Board to all 
competitive rates and as to whether they are compensatory. 
No one could generalize on this question. All these 
rates would have to be investigated and the out-of- 
pocket costs of service would have to be determined by 
the Board. Here again in a revenue case the Board would 
have to undertake these studies and have "due regard" to 
them, Moreover, what would the Board do in the case of 


thin traffic line where because of low density, all 
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rates might be found to be non-compensatory. This points 


to the folly of Specific and Sweeping provisions in 
a statute. 


Under Sub-Section (4) the duty of the Board 
is -- 

"to make Independent studies and investi- 
gations in respect to the financial and other 
affairs of the company for the purpose of safe- 
Suarding the interests of the public generally 
or any portion thereof, " 

Here again, notwithstanding that the Board is to 
give "due regard" to the matters in the lettered para- 
graphs of Sub-section (3), the Board must independently 
pursue "investigations of the financial and other affairs 
of the company for the purpose of safeguarding the interests 
of the public generally or of any portion thereof," 

Here again we have further delays in revenue 
cases, 

My general submission is that this Section is 
bad in concept and should be rejected for the following 
reasons: - 

(a) There is not a single item, with the exception 
er the portion of Item (c) relating to Savings under the 
Canadian National-Canadian Pacific Act, which is not 
entirely within the power of the Board under the present 
Act. The imposition of these provisions would involve 
Simply impossible and interminable delays in revenue 
cases. In my submission the amendment should be rejected 
on that ground alone, 

(b) The difficulty, however, goes deeper than that, 
As I have pointed out, acts are to be deemed remedial 
and it would, therefore, follow that the legislation 


would probably be interpreted as requiring specific findings 
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and Specific treatment under each of the individual 

heads in every case without which the Supreme Court 
might well hold that the Board had not had "due regard" 
to these matters, 

(c) Moreover, it will not suffice, in my submission, 
to argue that at all events these provisions should 
appear in the Act whether or not they relate, as it is 
now proposed that they should relate, only to revenue 
cases. The only purpose of Manitoba in putting these 
items forward is to ensure that these particular subjects 
will be fully investigated in revenue cases and must, 


therefore, be examined in the light of that view. 


(Page 23207 follows) 
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MR. EVANS: I wanted to make now a passing 
reference to the complaints with regard to long and short 
heul discrimination, 

LONG AND SHORT HAUL DISCRIMINATION 

The complaint on this Subject is very largely 
that of the Province of Alberta, Mr, Sinclair will deal 
specifically with it and with the amendments of the 
legislation as proposed by Alberta, I content myself 
with the submission that no change in legislation is 
necessary to provide for any remedy which may reasonably 
be necessary in the event of any hardship being experienced. 

The present provisions of the Railway Act are 
contained in subsection (5) of Section 314, which is as 
follows: 

"5. The Board shall not approve or allow 

any toll, which for the like description of 
goods, or for passengers carried under sub- 
Stantially similar circumstances and conditions 
in the same direction over the same line or 
route is greater for a shorter than for a 
longer distance, within which such shorter 
distance is included, unless the Board is 
Satisfied that, owing to competition, it is 
expedient to allow such toll," 

Under this subsection, the Board is not to 
approve or allow any toll which discriminates against 
an intermediate point, i.e. that an intermediate point 
shall not be charged a higher rate than a rate to the 
more distant point "unless the Board is Satisfied that, 
Owing to competition, it is expedient to allow such toll," 

It will thus be seen that it is an express 
prohibition against long-short haul discrimination in 


the absence of competition. If competition is present, 
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the Board then has a discretion, That is to say, the 
Board must be satisfied that it is expedient to allow 

Such discrimination to exist. 

The following points may serve to place in 
focus the nature of Alberta's complaint. 

THE CHAIRMAN: JI Suppose then you might say the 
discrimination is authorized because in that particular 
case it is not unjust. 

MR, EVANS; Yes, but there is more than that. 

which 

THE CHAIRMAN: But I mean, the discrimination/is 
prohibited is unjust discrimination. 

MR, EVANS: Well, there is a distinction, I can 
make this distinction -- 

THE CHAIRMAN: I am not arguing against you, 

MR. EVANS: No, and I want to have your lordship 
perfectly clear as to what I mean about it, I think this, 
the word "expeditnt" is not necessarily related to the 
concept of unjust discrimination. 

THE CHAIRMAN: What word expedient? 

MR, EVANS: The word expedient in subsection CaP 
In other words the Board has to deem it expedient to allow 
that discrimination, The reason I make that distinctim 
is this, that the rules which the Board has laid down 
in decisions on the interpretation of Section 314, make 
it clear that a competitive rate cannot be used as a basis 
for a charge of unjust discrimination at another point. 

THE CHAIRMAN: That is what I Say, unjust dis- 
crimination, 

MR. EVANS: I am putting it a little differently 
to your lordship. 

THE CHAIRMAN: Why do you introduce the word 
"discrimination" at all here? The subsection you are 


dealing with does not use it as far as I can see, 
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MR. EVANS; Well, I am not introducing this, 
This is the section in the Act, 

THE CHAIRMAN; Now, is the word "@iscrimination" 
in subsection (5)? 

MR. EVANS: Well, it is not in there as such, 

THE CHAIRMAN: No, I don't think Looe. DUE 1h te 
you who say -- you say the Board must be satisfied that 
it is expedient to allow Such discrimination to exist, I 
don't know why you use that language. 

MR, EVANS; Well, I want to make a distinction 
here which I think is perfectly sound, Your lordship 
put to me that the same -- 

THE CHAIRMAN: I put to you simply that in using 
the word "discrimination", you are using it here because 
you might say it is not unjust discrimination, 

MR. EVANS: Yes, but I don't want to use the word 
"unjust" because unjust discrimination under the Act is 
has a very special meaning, It is not that kind of thing 
I am talking about. Discrimination is different, differ- 
ence in treatment is discrimination, Now, by the 
ordinary rules of unjust discrimination as applied by the 
boerd to 314 in its decisions, this kind of discrimination 
which results from a competitive rate in comparison with 
a non-competitive rate to an intermediate point, would not 
fall within the ordinary interpretation of unjust discrimin- 
ation, for the reason that a competitive rate is not to 
be used as a basis for any decision as to whether discrimina- 
tion exists in comparison with a rate which is not a com- 
petitive rate, So that this section -- 

THE CHAIRMAN; What I cannot get away from is 
that you are just making trouble for yourself by using the 


word "discrimination", 


MR, EVANS: Nos discrimination is a difference, 
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THE CHAIRMAN; Discrimination always connotes 
the preposition "against", 

MR. EVANS: Yes, 

THE CHAIRMAN: Well, that is not what is intended 
that the Board shall do here, It is intended that the 
Board shall allow a lesser rate for a long distance than 
for a shorter one, 

MR. EVANS: Yes, 

THE CHAIRMAN: And it is you who bring in the word 


"discrimination", not the section, 


MR. EVANS: Yes, 

THE CHAIRMAN: And I have asked you, since you 
do bring it in, then I Suppose you would say that here, 
‘while I am using the word ‘discrimination’, the discrimina- 
tion that I see in subsection (5) is not an unjust one,’ 

MR. EVANS: Well, if you use "unjust" in the 
dictionary sense of the term, I would answer "yes" to 
your question, The point I am trying to make is that this 
becomes 4 matter for the discretion of the Board, Now, 
under the other discrimination sections if it is unjust 
discrimination the Board has no discretion, That is my 
point, The Board is not to allow unjust discrimination, 
there is a prohibition against it in the other section 
of the Act. 

THE CHAIRMAN: Exactly, they cannot allow it in 
any case, 

MR. EVANS: Yes, but they can as a matter of 
discretion allow this kind of discrimination under (5). 
They can prohibit it or allow it as they deem expedient, 
that is my point: whereas in unjust discrimination, once 
they find it is unjust they have no discretion. 


THE CHAIRMAN: All right, go on, 
MR. EVANS: The following points may serve to 
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Place in focus the nature of Alberta's complaint. 

First, Alberta thinks that it is not good enough to have 
merely a discretion rest with the Board as to whether this 
discrimination should be permitted and, moreover, com- 
Plains that under the present law competition need not 

be actual, but may be merely potential, 

The remedies Sought by Alberta is to eliminate 
this subsection, as well as subsection (6) from Section 314 
and to insert into the Act a new Section 314(a). Your 
lordship will find that in the consolidation, page 15, 
to take out subsections (5) and (6) and then they add 
314(a), which is shown on page 16 of the consolidation, 

It is also provided, and this is a completely 
new suggestion by Alberta which, so far as I am aware, is 
not set forth in its brief, that the toll to the inter- 
mediate point must be just and reasonable "when compared 
with the toll for the longer distance," (See subsection (2)), 

A further provision is contained in the proposed 
Subsection (3) requiring that with regard to existing rates, 
applications must be made for approval within ninety days 
of the coming into force of the amendment, 

Provision is also made by an amendment to the 
Section dealing with competitive rates, namely 332, that 
the rates to the competitive point must "more than cover 
the additional costs of the movement to which they apply," 
(See Subsection (2) of 332)-- I am not going to deal with 
that specifically, 

The Province of Alberta called as a witness 
Professor D, P, Lockdin, who is also the author of a 
book to which reference has frequently been made through- 
out your proceedings, That is to say, "Economics of 
Transportation", (3rd edition), published in 1949, In 


Chapter XXII, beginning at page 534, the matter of 
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long-short haul discrimination is reviewed and the 
history of the legislation <n the United States begins at 
page 544 and continues to page 557. 

My submission to the Commission is that the 
examination of the history as disclosed in Dr, Locklin's 
book and in his cross-examination at page 13082 (Vol, 62) 
will be helpful, 

It appears that the original section prohibiting 
this form of discrimination was enacted in the United 
States in 1887, Under that section there was no dis- 
cretion in the Commission to prevent so-called intermediate 
point discrimination, that is, long-short haul discrimina- 
tion, if the railways could show that there was, in fact, 
competition, 

Your Commission can see at once that the pro- 
visions of subsection (5) of Section 314 of the Canadian 
Railway Act are much more restrictive than was the original 
legislation in the Unitea States, in that even if com- 
petition exists, the Board would still have a discretion not 
to allow the discrimination to exist. 

In the United States the difficulties attendant 
upon the lack of discretion in the Commission were pointed 
up in a judgment in the Supreme Court t©° which Dr. Locklin's 
book refers, In the result, the Interstate Commerce Com- 
mission felt that the legislation was a nullity. (See 
bs 13082, Vol. 62.) That is because the railways, all 
they had to do was to show there was competition and there 
was no power, At page 13082 of the transcript the 
following question and answer appear: 

"Q. Yes, in effect it was a nullity so 

far as it gave to the Commission no discretion 
to allow or disallow as they might see rit. 


intermediate point discrimination. 


"A, I think that is a correct statement." 


‘— 
- 
. 
ie prt nA 
p* oo 
* . 
- 
- 
' 


- ” 
Py 

o tes 

¥en oy 

. 

” ~ 

.? 

an Le 
’ ae 


al 


. 
v2 


mee 
a%," 
at + 
sere Bia 
wt 
é 
we “a 


e. . 
i i 
“7 
ce . 
wn . 
= a~ 
‘ - 
at on 
ee 
a 


shee 


wee . 
. 

Saw > 
zw eg 

sf = 
F os 

sm 
i= 

wee 


“ ‘ 
rue 

s 

, 

* ie 
« te 
= 


. 
os "4 
—  atae 


“sa ” 
a *doed 
Gas 
peg 
*re 
ee wee 
= 
. - . 
. 
ic 
os 
- . 
- 
- va - 
ws ; 
v1 . 
” . 
xy . 
a. ; 
= 
K a 
B we 
FS <= 
Be = 
_ 
“i 


he : 
4 = 
in 
. 
-¥ Pe 
PEs = ¢ 
- 
€« . 
- os 
2 + 
ws 
¢ “= 
~ - 
tot? *tey 
oe. 
Mo 
it 
* Crd 
‘ ves 
si 
; ° a 
Lf 
be 


+ PIPE & Mr, Evans 


Incidentally there is @ mistake in the transcript 
at page 13082 where the lest line speaks of the Commission 


" 


having "a discretion", but I think the context indicates 
that that is an error, 

THE CHAIRMAN; Having a discretion ~~ what should 
it be? 

MR. EVANS: It should be:"should have no discretion," 
I think the context makes it quite clear, but I was just 
drawing attention to it, 

It is clear (transcript at pp. 13087 and 13088, 
Vol. 62) that a remeay for the position in whichthe Inter 
state Commerce Commission found itself as a result of the 
Supreme Court's decision could have been found in alter- 
native directions. These alternatives were (1) to make it 
&@ requirement that the railways should first come and ask 
for a relief on a substantive application, or (2) they 
could have provided the discretion which the original 
legislation lacked, 

In the United States they chose in 1910 to go 
in for more restrictive legislation, The process of adding 
to the restrictions and making more difficult the relief 
afforded to the railways proceeded until 1920 (See p. 13092), 
In that year it was provided that rates to the competitive 
point must be reasonably compensatory; that no effect 
should be given to potential competition, ana (3) the 
so-called equi-distant clause was put into effect, which 
was later repealed, 

It is to be noted that the proposal of Alberta 
is very substantially that in Canada, we should accept 
the procedure of the United States, That is to say, 
there should be a substantive application for relief; 
the rates should be reasonably compensatory; and that 


potential competition should be ruled out as a test of 
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the propriety of the competitive rate to the more 
distant point. 

Dr. Locklin in his book at Pp. 552 (See also 
13093 of the evidence) agreed that "there is some 
degree of absurdity in a rule which encourages invest- 
ment in waterways, docks, and barges for the purpose 
Of bringing about a reduction in rail rates that 
cannot lewfully be accomplished until such investment 
is made," 

Dr, Locklin agreed that he would now stand 
by the statement mede in his book and he pointed out that 
the Commission (See p, 13094 of the transcript) has 
construed the prohibition against taking into account 
potential competition "about as liberally as it can in 
order to avoid the type of difficulty or absurdity that 
I have suggested might occur." 

At p. 13099 Dr. Locklin agreed that this relax. 
ation was sought by the Commission to get a rational 
answer to the problem that the language of the statute 
presented, In the end, the Commission held that actual 
movements were not necessary to establish actual com- 
petition. As Dr, Locklin put it, "there must be a 
reasonable prospect that traffic would move if adjustments 
in rates were not made," and at p. 13100 he agreed that 
actual competition would exist if "you had a number of 
Ships of the tramp variety floating about the world 
Sailing under the Canadian flag... looking for cargoes, 
but deterred by the present transcontinental rate struc- 
ture," 

We have had ample evidence of that condition 
existing in intercoastal movements by water during the past 
year and my submission would be that on the evidence of 


Dr. Locklin the Interstate Commerce Commission would 
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hold that such competition is actual competition. 

My further submission is that we would do well 
in Canada not to lay for ourselves the pitfall which the 
American legislation apparently provided for the Inter- 
State Commerce Commission and which led that Commission 
to stretch the interpretation to the extent that it has 
had to do in dealing with these cases. 

With regard to the other two principal matters, 
namely, the need for a substantive application, my sub- 
mission is that it would be far better to let the matter 
go °* as the Act now stands, that is to say, to await the 
filing of a complaint or to allow the Board to act on 
its own motion, rather than to require that the railways 
make an application for relief, I say this because in 
the vast majority of cases the relief would unquestionably 
be granted. It does seem unnecessary that in respect 
of the few possible cases where relief would not almost 
automatically be granted, the railways should be com- 
pelled to make applications for all cases, 

The only complaint by Alberta is that this 
necessity for making a complaint might prove some hard- 
ship to them and to persons interested at the intermediate 
points, There is no suggestion that the present 
trenscontinental rates which are the principal source 
of the complaint should either be done away with or made 
applicable to the intermediate point. Indeed, it is 
not as though Alberta has not had its case heard by 
the Board of Transport Commissioners, Your Commission 
will recall that in the General Inquiry, 1925-27, the 
Board was quite unimpressed by the complaints of long 
and short haul discrimination arising out of the 


transcontinental freight rate structure. (See 33 CRC, 


127.) 
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My submission is that there is a strong suspicion 
that Alberta's present position is borne not so much of 
the need for a remedy as it is out of ea dissatisfaction 
with the decisions of the Board in the past, in which 
they were denied the relief they Sought; because the Board 
did deal with those questions and they were not, as the 
Commission will recall, in reference to the general inquiry, 
impressed with the Seriousness of the position of Alberta, 

As for the compensatory character of competitive 
rates, including the transcontinental rates, there is no 
doubt whatever that the Board would have every power noses 
Sary to insure that rates are compensatory. Moreover, 
it would be naive to Suggest that the railways are likely 
to make competitive rates on any basis otherwise than a 
compensatory one, Mr, Sinclair will deal with this 
matter in his argument, and will refer your Commission 
to the exhibits which have been filed showing overwhelming 
Evidence based on car mile ana ton mile earnings that the 
present rates are compensatory. 

The proposal of Alberta to add subsection (2) 
to the new Section 314(a) Stands, however, on a very 
different footing. This is an attempt quite beyond 
the provisions of Alberta's brief to apply the competitive 
rate as a test of reasonableness of the rate at the 
intermediate point, 

THE CHAIRMAN: Pardon me, you say, the proposal 
to add subsection (2) to the new Section 314(ea). Do 
you mean the proposed Section 314? 

MR. EVANS: Yes, 

THE CHAIRMAN: Well then, right in it they have 
two, haven't they? 

MR. EVANS: Yes, the word "add" -- I hope your 


lordship understands the speed with which we had to prepare 
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THE CHAIRMAN: Yes, I just wanted to make sure 
that we are not considering different things. 314(a) means 
then the proposed section, 

MR. EVANS: The proposed section 314(a) and the 
inclusion of Subsection (2) is on a very different footing 
than the rest of my attack on the section. I say this is 
an attempt quite beyond the provisions of Alberta's brief, 

The Board has consistently held that com- 
petitive rates are not to be used as a test of the 
reasonableness of other rates, If this rule should be 
Changed, one of two things must happen, The reasonable- 
ness of rates at each point intermediate between the point 
of origin and the more distant competitive point 
must have applied to them the same tests as to the 
more distant competitive point, notwithstanding that 
the competition does not exist at the intermediate points. 
The alternative is that the railways would be forced to 
forego meeting the competition. 

If the competitive rate to the more distant 
point 1s to be the test of the reasonabless of the rates 
to the intermediate point, there would undoubtedly 
result a breakdown in the entire rate structure in 
Canada. I say this because if the test of reasonabless 

proposed by Alberta is to be applied to the inter- 
mediate points, discrimination would automatically result 
aS compared with points which are not intermediate, 


because there is no competition at the intermediate points, 


(Page 23219 follows) 
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As regards rates to other than intermediate 
points where Shippers are competing in a common market, 
this discrimination woulda have to be removed under the 
proposal of Alberta by making a similar scale of rates 
applicable to other than intermediate points. 

Moreover, the test of reasonableness would not 
Stop at the intermediate point. The competitive rates 
would then become the test of reasonableness for all rates 
and chaos would result. I use the word "chaos" because that 
is not an exaggeration of what might happen. Certainly the 
putting of all rates on the level of competitive rates 
would make it impossible for the railways to survive. I 
ask your Commission to reject out of hand the proposal of 
Alberta contained in subsection (2) of the proposed new 
Section 314(a). 

In summary, I ask your Commission to reject the 
entire proposal of Alberta with regard to long-short 
haul discrimination solely on the ground that the legisla- 
tion proposed is bad. Mr. Sinclair will give you other 
reasons which we submit are equally compelling. 

UNIFORM SYSTEM OF ACCOUNTS, 

Canadian P cific does not oppose the adoption of 
any necessary amendments designed to establish clearly the 
power of the Board of Transport Commissioners to require a 
uniform system of accounts. However, I feel bound to point 
out that the present Railway Act contains adequate author- 
ity for the Board to prescribe a uniform system of accounts. 
I say this despite the fact that the Chief Commissioner of 
the Board in his judgment of September last in the 20% Case 
felt otherwise. 

Under Section 126 it is provided that the 
directors of a railway company shall cause to be kept, 


made up and balanced "a true, exact and particular account 
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of the monies collected and received by the company... 
and of the charges and expenses attending the erecting, 
making, Supporting, maintaining and carrying on of the 
undertaking and of all other receipts and expenditures of 
the company or the directors." That is a requirement 
under section 126. 

By Section 33, subsection (2), the Board is 
given power to -- and I ask the Commission to follow me 
on this; it is rather close reasoning -- 

"order and require any company or person to do 

forthwith, or within or at any specified time and 
in any manner" -. 
I think those are the important words -- 
prescribed by the Board..... any act, matter or thing 
which such company or person is or may be required to 
do under this Act, or the special Act..." 

My submission is that under Section 126 the 
directors of a railway company are "required" by the Act 
to keep aceuunts of revenues and expenditures. This is a 
matter or thing which the company is "required to do under 
this Act" within the meaning of subsection (2) of Section 
33. If it is a thing required to be done under "this Act", 
then by subsection (2) the + Board may require the company 
to carry on the duty imposed "in any manner prescribed by 
the Board". 

THE CHAIRMAN: Was this bringing together of 
these two sections drawn to the attention of the Board? 

MR EVANS: It is my recollection that it was, but 
I cannot be sure. The point was really never seriously 
argued. The Chief Commissioner in referring to the point 
he did was talking about Other Income, and I must confess 
that I could never quite follow what he had in mind. 

THE CHAIRMAN: Where does he say it in that 
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judgment? 

MR EVANS: At the bottom of page 13 you will see 
that he has been discussing the contentions. 

THE CHAIRMAN: In the 20%? 

MR EVANS: It is the So-called 8% judgment of 
September 1949, at page 13. In dealing with this question 
of Other Income, at the penultimate paragraph on the page, 
Speaking of that, he Says: 

"The foregoing contention points directly to a funda- 
mental difficulty experienced by the Board -- that the 
Railway Act does not, in its present form, give the 
Board authority to control the accounting procedure of 
the railways .. ," 
I do not know why he put that in there, because in any case 
he could segregate Other Income of the Canadian Pacific 
without a uniform System of accounts. Our friends have 
made a good deal of it, but I think there is very little 
doubt that legally the Board has complete power under those 
two sections. 

THE CHAIRMAN; Offhand, it looks that way to me, 
and I think it is a reasonable thing too, because, since 
under section 126 the Legislature has directed that the 
directors of the company shall do all these things, it must 
be for the information of the Board, I suppose, particularly. 

MR EVANS: Well, not necessarily. Then the Board 
under the other section can prescribe the manner in which we 
are to keep those accounts. 

THE CHAIRMAN: I Say it was reasonable, then, 
Since the Board would have to have this information before 
it, that they should be authorized to prescribe the manner 
in which it was to be compiled. 

MR EVANS: Yes. 

THE CHAIRMAN: Yes, it looks as if that is so. 
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Well, what turns on that? 

MR EVANS: Well, I am just Saying that there is 
no need to change the legislation. I am not objecting to 
legislation if the Commission thinks I am wrong about the 
interpretation of the present Act, but I felt, since the 
question has been referred to here on several occasions, 
that I ought to five a clear Statement of the basis of my 
Opinion. 

THE CHAIRMAN: It is referred to in the Order in 
Council. 

MR EVANS: Yes. Well, of course, you see, you 
have got the decision of the Board in the 8% Case. They 
have never really looked at those sections. 

THE CHAIRMAN: All right: 

MR EVANS: It is thus obvious that the manner of 
keeping the accounts required to be kept by Section 126 may 
be prescribed by the Board, and it follows also that if the 
manner of keeping accounts may be prescribed by the Board, 
the Board can prescribe the same manner of keeping accounts 
for all railways Subject to its jurisdiction. 

It is clear, therefore, that if the Board desired 
to order the railway companies to keep uniform accounts, it 
has ample power to do So. 

Manitoba has proposed the addition of a new sec- 
tion, namely, 438(a). I would have no objection to an 
amendment if your Commission deems it necessary in the form 


of subsection l(a), but I think it wholly unnecessary. 


THE CHAIRMAN: What is that one: 

MR EVANS: That is to be found at page 25 of our 
consolidation -- 438a. 

THE CHAIRMAN: About the uniform system of accounts. 

MR EVANS: Yes. If the Commission comes to the 


conclusion that I am wrong in the powers, I have no objection 
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to that subparagraph (a) of 438a. 

Nor would I have any objection to the amendment 
Proposed under subparagraph (b) of subsection (1). 

I think they are quite unnecessary, both of them, 
because the Board unquestionably has power to decide 
depreciation and the kind of depreciation and the assets 
to be depreciated. 

THE CHAIRMAN: Which are those? 

MR EVANS: That is Subparagraph (b) of sub- 
section (1) of 438A ag proposed by Manitoba. 

I have no objection to Subsection (2), although 
I do not think it necessary. 

With regard to subsection (3), this sub-section 
is unnecessary in view of the provisions of Section 12 OF 
the present Act -- now, subsection (3) as proposed by 
Manitoba reads this way: 

"The Board or any duly authorized officer or 
agent shall at all times have authority to inspect 
and take copies of all accounts, books, records, 
memoranda or other documents of any railway company." 

Without arguing it, section 70 starts out by 
Saying: 

"The Minister, the Board, or the inspecting 
engineer, or person appointed under this Act to make 
any inquiry or report may 

(a) enter upon and inspect any place, building, 

Or works, . 

(b) inspect any works, structure, rolling stock 

(c) require the attendance of 211 such persons 

(d) require the production of all material books, 

papers, plans, om 


To me it seems perfectly complete. 
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With regard to subsection (3), this sub- 
section is unnecessary in view of the provisions of 
Section 70 of the present Act, which give complete power 
to the Board and to the Minister and to any person 
appointed under the Act to make an inquiry, among other 
things, to require the Production of all material, books, 
papers, plans, Specifications, drawings and documents, 
and to summon witnesses in exactly the same way as a court 
may do in civil cases. 

In addition, provision is made for entering upon 
and inspecting the premises, buildings or works of a com- 
pany and to require the attendance of all persons. 

In making my Submissions to you with regard to 
the matter of uniform System of accounts, I think I need 
not add to what I have Said during the course of your 
broccecdings.. .If your Commission recommends legislation in 
the form Proposed by Manitoba, there is no need to enter 
upon a discussion of the user method, as compared with the 
Straight line method of depreciation. 

Your Commission I think recalls the differences 
between the Canadian National and the Canadian Pacific on 
this question. The Canadian National has seen fit through 
its witness, Mr. Cooper, to suggest that if a method of 
depreciation is to form part of your recommendation, the 
method should be the straight line method, but that there 
must be uniformity. The Canadian Pacific, on the other 


hand, feels that if a method is to be suggested by your 


Commission, it should be the user method which is recommended, 


but there need not be uniformity. Canadian Pacific is con- 
tent with the altePnative, that is to Say, it is content 
to have each railway company left to its own choice as to 
the method of depreciation which it Should follow. As I 


have stated, it seems clear that no serious lack of com- 
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parability in operating results would flow from the two 
major railway companies having different methods of 
depreciation. After all, the major need for uniform system 
of accounts is to provide comparability, but I suggest to 
your Commission that perfect comparability can never be 
achieved. An example is found in the matter of pensions. 

There are many others which could be used to 
point the matter up. However, pensions do afford a means 
of testing the point I make. It seems clear that unless 
the two companies had exactly the same kind of pension 
fund, with exactly the same kind of benefits and exactly 
the same cost, one could not get perfect comparability in 
one of the larger elements of operating expenses. In 
these circumstances, much more important differences might 
appear in the accounts than would be provided by differ- 
ences in the method of calculation of depreciation. 

If there is one thing about the depreciation 
matter, it is that the user method can readily be re- 
conciled with the straight line method in the way in which 
it has been done in the several exhibits filed with you 
and the Board of Transport Commissioners. In the case of 
pensions, this would not be possible under any circum- 
Stances under the present differing pension systems of the 
two companies. 

It follows, I submit, that one should not lay 
too much stress upon the results to be achieved by provid- 
ing for a uniform system of accounts. The principal 
matters upon which uniformity would be desirable would be 
in connection with the accounting for revenues and expenses 
and for operating statistics. These in a large measure are 
already on a comparable basis and I have grave doubt as to 
whether any substantial improvement would be achieved 


merely because a system of accounts on a uniform basis may 
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be prescribed by the Board. 

Now, in that connection, and without arguing the 
matter, I think I Shoudd say this: , that coupled with the 
matter of uniformity of accounts there have been a large 
number of suggestions for cost accounting practices, I 
think Mr. Shepard felt that rates today were made solely 
on judgment and experience -- I think those were his words 
-- and I just offer this word 2f warning to the Commission 
and to my friends, that cost accounting for railways is 
not only a matter of great difficulty but it is a matter 
of very limited value and of very high cost. 

One other observation on uniform accounting; 

Mr. MacPherson Suggests that you could not have 
a rate base without uniform accounting. This is a com- 
pletely pointless argument, in my respectful submission, 
because C.P.R. is the yardstick at the moment, and uniform 
accounting coul’? not in any <+revent assist in determining 
cost of property incurred before the new system is put in. 
Really what the point is, is that what you need are records 
of your cost, and uniform accounting is not going to help 
you with your records of your cost in the past. Uniform 
accounting is for a very different purpose, and I suggest 
to the Commission that it is of no consequence to argue 
that if you are going on a rate base you must have uniform 
accounting. It may well be that there are advantages in 
uniform accounting, and I am not attempting to deny it. 

COMPETITIVE RATES 
This matter will be dealt with by Mr. Sinclair. 
REPARATIONS 
Mr. Spence will deal with this matter. 
_ INDUSTRIAL LOCATION 
I will deal with this matter as proposed by 


Alberta, under a Separate heading. 
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INTERNATIONAL RATES 
aaa SN RAL ED 
Mr. Sinclair will deal with this subject. 


I turn now to my next major subject -- Economic, 


Geographic and other Disadvantages, under section 2(a) of 


the Order in Council. 


THE CHAIRMAN: Well, it is time to adjourn. 


---The Commission adjourned at 4:45 p.m., to meet again 
at 10:30 a.m. on Friday, May 19, 1950. 


~~ me ee 


i 


rey mt awe oxre AAETHT 


nacligebta: 

.footdus she cia ei Hepbod tt ate o 2 44 / ‘ 
eclmones® -- 1¢oo'iveacsat em deel gn ot! earth Mt 
q 10 '(4)S ssottsoe tpi /negétvevboa hd Son 
3 romns mt atet ot 
¢ MEROLOS OF Mle ek Sly TIS 20 MANALAR 2 ome en . 


2 


fil ee en oF , tod: 24¢h oo benrvobbs. aodee famad -sfF-<- 
7 yQi-ngah  .Ysbied no ears OReGT 3a 


4 


vatke i 


a 


Bh ve aie Hes ‘s ie 7 " ‘4 : ii ; w f 7 ui hi sf i G ; one » 


ne tt Ni ai tir ed il ne a al 
RAE ens ree Meneame OR te a Re 
gh Uet meee ae ma Rteap tent tens acm anlnvat C8 Te Penn ere rnagtogeml yg 


ss 


wn Soe N= hari an er mre more Si 
“4 er Cr 
~ = ainetel 


oa - 
—- te See ante oe 


oe 


